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Know About the Federal Fair Debt Col- 
lection Practices Act” (June, 1997), 
BarbaraA. Sinsley discussed the appli- 
cability of the FDCPA to worthless 
check cases, but did not cite two impor- 
tant recent cases. One of the cases Ms. 
Sinsley cited as on appeal to a federal 
circuit court had already been decided. 
In that case, the Seventh Circuit held 
that the FDCPA can pertain to collec- 
tion of worthless checks. See Bass v. 
Stolper, Koritzinsky, Brewster & Neider, 
S.C., 1997 WL 189320 (7th Cir.). Alittle 
closer to home, on March 17, 1997, the 
U.S. District Court for the Middle Dis- 
trict of Florida held that my client 
stated a claim in an action brought 
upon a worthless check collection. See 
Hall v. U.S. Credit Services, Inc., Dkt. 
# 96-1621-CIV-T-17C (M.D. Fla. 1997) 
ANDREW B. SPARK 
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I wish to bring to your attention two 
sections of “What You Should Know 
About the Federal Fair Debt Collection 
Practices Act” that I believe to not prop- 


erly set forth the current state of the law. 

On page 72, the article states, “Fur- 
ther, the FDCPA requires the debt collec- 
tor to include the ‘mini-Miranda’ in all 
communications to collect a debt or to 
obtain information about a consumer, 
that the ‘debt collector is attempting to 
collect a debt and any information ob- 
tained will be used for that purpose.” The 
recently passed legislation regarding the 
Fair Debt Collection Practices Act spe- 
cifically states that the “mini-Miranda” 
is required only in the first communica- 
tion with the debtor and is not required 
in any subsequent communication with 
the debtor. See 15 U.S.C. §1692e(11), as 
amended. 

Also, page 73 under the heading “Re- 
cent Amendments” erroneously states 
that, “The second change made by the 
amendment is that within initial com- 
munications debt collectors are re- 
quired to disclose that the communica- 
tion is from a ‘debt collector.” This is 
diametrically opposed to what the 
amendment requires. A debt collector 
must still provide the debtor in the ini- 
tial communication with the “mini- 
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Miranda” that this is an attempt to col- 
lect and any information obtained will 
be used for that purpose. However, that 
mini-Miranda is not required in any 
subsequent communication with the 
debtor. The act does also require that 
the debt collector must disclose to the 
debtor in all subsequent communica- 
tions that the communication is from a 
debt collector. 

H. GINsBERG 
Tampa 
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Author’s Update 

In “Why Relying on Cristofani to 
Draft Trust Withdrawal Powers Is a 
‘Crummey’ Idea” (July/August 1997), I 
described two recent administrative 
pronouncements issued by the IRS 
which suggest that the IRS will con- 
tinue to challenge annual gift tax ex- 
clusions claimed for certain gifts to 
Crummey trusts. Shortly after I submit- 
ted that article, a relevant case, Estate 
of Kohisaat, T.C. Memo 1997-212 
(1997), was decided. In Kohlsaat, the 
Tax Court upheld the use of aCrummey 
power held by a contingent beneficiary 
of the trust for purposes of the annual 
gift tax exclusion. In a cursory opinion, 
the Tax Court held that a contingent 
beneficiary’s bona fide and unrestricted 
right to demand immediate distribu- 
tions of trust property is a present in- 
terest which qualifies for the annual 
gift tax exclusion. The court implicitly 
rejected the IRS’s reasoning from TAM 
9628994, which would create a pre- 
sumption that the nonexercise of 
Crummey powers by contingent ben- 
eficiaries implies a prearranged under- 
standing not to exercise such powers, 
and that accordingly, annual gift tax 
exclusions should be denied on account 
of such powers held by contingent ben- 
eficiaries. 

While Kohlsaat is certainly welcome 
authority to estate planners, the sum- 
mary nature of the decision gives rise 
to several notable limitations. For ex- 
ample, the abbreviated facts provided 
in Kohlsaat leave unclear the specific 
factual support necessary to establish 
the “real” nature of the power. More- 
over, while Kohlsaat may provide au- 
thority to bestow Crummey poweps on 
contingent beneficiaries a grant in the 
future will go unchallenged by the IRS 
when other facts are present. It stands 
to reason that tax planners must be 
cognizant of the risk in utilizing such 
powers under the law as it currently 
exists, and give due consideration to the 
IRS’s position described in my earlier 
article. Planners should also consider 
their ethical obligation to inform the 


client of the associated risks, including 
the cost to the estate of an IRS chal- 


lenge, with taking a position contrary 
to the IRS on an issue which the IRS 
has recently given a great deal of at- 
tention. 

Finally, the Kohlsaat opinion omits 
any reference to “naked” Crummey pow- 
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ers, and indeed, such powers are ex- 
tremely suspect under the IRS’s eco- 
nomic and substance-over-form analy- 
ses. In that respect, the warning 
contained in my original article does 
not change in any way. 

Reliance on Cristofani to draft trust 
withdrawal powers has gained some 
measure of support with Kohlsaat, but 
care must still be taken to avoid a 
“Crummey” result. 

Grecory M. McCoskey 
Tampa 


Parental Alienation Syndrome 

The June issue of the Bar Journal 
contained an article, “Parental Alien- 
ation Syndrome: An Age-Old Custody 
Problem.” I was pleased to see this in- 
formation in a professional journal. 

The article provided a good, basic 
overview of parental alienation syn- 
drome and outlined remedies the court 
may adopt in dealing with these mat- 
ters. My only disagreement with the 
article is the rather rosy outcome 
painted. In my experience with paren- 
tal alienation syndrome cases, they 
hardly ever have happy endings for the 
family. In fact, a majority of these cases 
routinely involve allegations of abuse 
usually resulting in an HRS investiga- 
tion, and allegations of domestic vio- 
lence and the obtaining of protective or- 
ders. 

While I agree that swift and firm 
intervention by the court is needed in 
these matters, I only see this as a be- 
ginning step in healing the trauma to 
the participants. By the time these 
cases get to court, the damage has al- 
ready been done, and it may require 
considerable time in therapy to resolve 
the problems resulting from the syn- 
drome. 

Barry Bropy, Pu.D. 
Miami 
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Exploding the Myths About Litigation 


awyers, tort litigation and 
over-utilization of the courts 
are the scapegoats of the 
1990’s. Too often I hear that 
we are the cause of society’s ills. The 
back-up for this criticism is usually 
some anecdote or unusual story that is 
not verifiable. The truth can now be 
told, thanks to the National Center for 
State Courts in Williamsburg, Virginia, 
and other reliable organizations which 
have done the scientific statistical 
analysis. Here is what they found: 
¢ Tort cases comprise less than two 
percent of all state court filings, includ- 
ing criminal, juvenile, other civil, and 
traffic matters nationwide. Dade 
County, which has more people in it 
than a number of states in the union, 
had a total of only 357 professional mal- 
practice cases filed in the calendar year 
of 1996. This out of approximately 
750,000 court filings in all matters for 
the same year. 
¢ Any overload in the courts has 
been caused by a dramatic increase in 
criminal, domestic, and juvenile 
caseloads, which have increased in 
many locales by more than one-third 
over the last 10 years. Comparatively 
speaking, our judicial system is 
underfunded in these areas. 
¢ Litigation does not put America 
at a competitive disadvantage interna- 
tionally. The Congressional office of 
Technology concluded that the cost of 
capital and the quality of human re- 
sources, including education and train- 
ing, are inhibiting factors, but not liti- 
gation. The International Institute for 
Management Development actually 
found that the United States leads the 
world in competitiveness. 
¢ Americans are not overly litigious. 
The Rand Institute revealed in a study 
that most Americans who are injured 


Ours is a land of 
individual rights 
and liberties. The 
courts are the only 
place for the 
individual citizen to 
ensure those 
freedoms 


in accidents do not turn to the courts 
for compensation. Harvard University 
in its Medical Study Group found the 
same thing in regard to malpractice 
claims. 

¢ As far as the make-up of jurors is 
concerned, the National Center for 
State Courts found they are usually 
married, educated — one-third or more 
are college graduates — and most are 
employed and have reasonable in- 
comes. Jurors are generally reflective 
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of the community as a whole. 

¢ Studies find that while there are 
occasional exceptions, jurors are consci- 
entious and take their civic duty as ju- 
rors seriously and follow the evidence 
as presented and the law as instructed. 

¢ Our legal system is the legacy 
given to America by the Framers of the 
United States Constitution. Ours is a 
land of individual rights and liberties. 
The courts are the only place for the 
individual citizen to ensure those free- 
doms on a daily basis. 

It is easy to criticize. Constructive 
criticism is always welcomed. Destruc- 
tive criticism borne of misinformation 
is not. 

I have known and represented 
people who were vociferous critics of 
lawyers. When they were the ones 
harmed, they became instant converts, 
and were the first to hire a lawyer and 
demand every legal protection and re- 
lief available. Those who would destroy 
our system of justice are the first ones 


_to seek cover under the constitutional 


freedoms enforced by lawyers and the 
courts. In spite of the above facts and 
statistics, the misconceptions continue. 
Our challenge is to keep our cherished 
system strong for the benefit of future 
generations to come. 

We should have zero tolerance for 
those who spread and foster the myths 
of litigation. Please do not hesitate for 
a second to set the record straight and 
stand proud for our system of justice. 
It is, after all, our heritage. 


EDWARD R. BLUMBERG 
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EXECUTIVE DIRECTIONS 


Grievance Mediation Program Off to a Good Start 


s this issue of the Journal 
was going to press, the staff 
of our Lawyer Regulation 
Department was hard at work putting 
the final touches on an innovative me- 
diation program we hope will better 
serve clients and lawyers who find 
themselves caught up in minor dis- 
agreements over the lawyers’ services. 

The idea behind the new grievance 
mediation program is to resolve minor 
attorney-client disputes quickly and to 
the satisfaction of the client, without 
instituting formal grievance proceed- 
ings against the lawyer. Finding the 
middle-ground in those matters will, in 
turn, free our staff investigators and 
attorneys, as well as grievance commit- 
tee members and judicial referees, to 
focus on more serious complaints, and 
to resolve those complaints more 
quickly. 

President Edward Blumberg pro- 
posed the idea at his first Board of Gov- 
ernors meeting after assuming office, 
and received unanimous support from 
the board. A pilot phase of the program 
will run until January in the Second, 
Eleventh, and Thirteenth circuits. 

As the president explained in an- 
nouncing his idea, “There are some 
cases where there are technical viola- 
tions of the rules and yet the matters 
are such that if there had been better 
communication between the lawyers 
and clients, the issues could have been 
easily resolved without the necessity of 
the Bar being involved.” 

Examples of cases ripe for the pro- 
gram include refusal of a lawyer to 
timely return a client’s file, refusal to 
release a lien on a client’s recovery in a 
case, failure to close out a case by re- 
leasing documents, and refusal to with- 
draw from representation after being 
discharged. 


The first invitations to mediate were 
sent to complainants in late August, 
and met with enthusiastic support. The 
program makes consummate sense 
from the client’s point-of-view: If both 
client and lawyer agree, they sit down 
with a mediator and work out their dif- 
ferences; if they reach an impasse, the 
grievance process still is available to 
them. Likewise, if an agreement is 
breached, the filing of a formal com- 
plaint remains an option. 

The program will use volunteer me- 
diators, and only affect cases where 
both parties agree to mediate. Judicial 
referees and the Supreme Court also 
will be able to refer all or part of griev- 
ance cases to mediation, if the lawyer 
and complainant agree. 

Because the program relies on vol- 
unteers, there will be no charge to law- 
yers or clients. 

Program mediators currently ap- 
proved by the Board of Governors in- 
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clude Arden Siegendorf in the Second 
Circuit, Marsha Cook in the 13th Cir- 
cuit, and Avi Carmel and John Salmon 
in the 11th Circuit. Those mediators 
have been authorized to designate other 
mediators to assist the program. 

Alternates for the Tallahassee pilot 
now include Anne Claussen, Jonathan 
Davidson, James Dixon, George Drum- 
ming, Jr., David Heath, Tom Moore, 
Sharon Press, and Martha Weinstein. 

Tampa alternates include Lynn 
Dean, Catherine Novack, Thomas 
MacDonald, Jr., and Howard Marsee. 

Alternates working with the Bar’s 
Miami office will include retired judges 
Murray Meyerson and Leonard 
Rivkind, as well as Leon DeLeon, Louis 
Hilman-Waller, Henry Latimer, Karen 
Evans, Janet Seitlin, Michael Lax, 
Laurie Reimer, Jerome Tabas, Lauri 
Amber, Marshall Ader, Neil Robertson, 
Bob Dulberg, Perry Itkin, Bruce 
Blitman, Mel Rubin, Lauren Garner, Ed 
Ahrens, Beth Greenfield Mandler, 
Jonathan Kroner, Richard Leslie, Leslie 
Langbein, Craig Stern, Cathy Witty, 
Brian Polkinghorn, and Claire Moritt. 

Mediators certified by the Supreme 
Court may volunteer as alternates by 
calling Tony Boggs, director of our Law- 
yer Regulation Department, at (850) 
561-5771. 

If the program’s pilot period runs as 
smoothly as have the initial recruit- 
ment of mediators and other aspects of 
the start-up phase, the Board of Gov- 
ernors will ask the Supreme Court to 
make mediation a permanent part of 
the regulation process. 


JOHN F. HARKNESS, JR. 
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The Inadvertent Waiver of 
Mandatory Construction 
Arbitration Clauses 


n 1996, the American Arbitra- 

tion Association received more 

than 4,000 requests to resolve 

construction-related disputes in- 
volving in excess of $900 million dol- 
lars.’ As construction industry groups 
continue to include arbitration provi- 
sions in their form documents, it is an- 
ticipated that the use of arbitration will 
continue to increase.’ 

Nationally, arbitration is recognized 
as an expedient, low cost mechanism 
to resolve construction disputes.* Al- 
though gaining economy, informality, 
and privacy, those electing to arbitrate 
surrender the right to appeal which 
may ultimately lead to disaster.* Once 
a controversy arises, a party may opt 
to waive arbitration and pursue litiga- 
tion. This alternative is advantageous 
when a legal defense asserted at an 
early pretrial hearing may dispose of 
the entire claim. 

Construction practitioners seeking to 
reap the benefits of mandatory arbitra- 
tion should be mindful of those activi- 
ties that constitute an inadvertent 
waiver of this right. This article will 
explore the current state of the law re- 
garding waiver of mandatory arbitra- 
tion provisions. At the outset, the ben- 
efits and detriments of mandatory 


by Steven B. Lesser 


arbitration will be discussed to provide 
counsel with an overall perspective as 
to the arbitration process. 


Benefits of Arbitration 

It may be beneficial to pursue arbi- 
tration to resolve disputes in an eco- 
nomical, private, and confidential set- 
ting especially when proof may involve 
disclosure of trade secrets or bidding 
strategy and also, to avoid publicity 
based upon allegations of improper con- 
duct.’ Arbitration is often attractive to 
out-of-town litigants and “deep pocket” 
corporations seeking to avoid local 
judge or jury prejudice. Likewise, par- 
ties often prefer knowledgeable, quali- 
fied professionals ruling on issues in- 
volving confusing delay claims as 
opposed to fact finders unfamiliar with 
complex construction issues. As the for- 
mal rules of evidence do not apply, hear- 
say evidence is admissible and this of- 
ten reduces the cost of the proceeding.® 
Finally, parties often favor limited appel- 
late rights associated with mandatory 
arbitration, recognizing that potential 
disputes will be resolved with finality. 


Detriments of Arbitration 
Parties elect to waive arbitration for 
a variety of reasons. First, legal issues 
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may prompt a summary judgment in 
your favor which may resolve the en- 
tire case. Absent an agreement to the 
contrary, summary judgment is not 
available thereby requiring the arbitra- 
tion panel to consider all evidence be- 
fore rendering its award. 

Second, limited rights of appeal ex- 
ist from an arbitration award. Gener- 
ally, a right of appeal exists only for 
corruption, fraud, evidence of partial- 
ity or misconduct, exceeding jurisdic- 
tion, refusing to postpone a hearing for 
a good cause, or refusing to hear evi- 
dence.’ Recent decisions provide arbi- 
trators with wide latitude relative to 
awarding punitive damages,’ attorneys’ 
fees,* and determining liability based 
upon statutory racketeering claims.’° 
The sweeping decision-making power of 
an arbitration panel often creates high 
levels of anxiety among participants 
when an appointed arbitrator, as op- 
posed to a judge or jury, will decide en- 
titlement to an award of punitive dam- 
ages when limited rights of appeal exist. 

Third, as arbitration is a creature of 
contract,!! nonjoinder clauses often pre- 
clude other parties such as design pro- 
fessionals, subcontractors, engineers, 
and sureties from participating in ar- 
bitration. Consequently, claims for in- 
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demnification or contribution against 
other responsible parties would require 
resolution by a separate proceeding as 
opposed to a single lawsuit. 

Fourth, from a strategic standpoint, 
outspending the opposition through liti- 
gation where extensive, burdensome 
discovery is available may be preferred 
as opposed to arbitration.’ Consider- 
ing congested court dockets, litigating 
a complex construction dispute coupled 
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The right to 
arbitration exists 
only where a 
valid agreement 
demonstrates that 
the parties 
intended to 
arbitrate a dispute 


with the exercise of appellate rights 
could realistically consume the better 
part of a decade. 

Fifth, when the stakes are high and 
your opposition is likely to encounter 
problems with proof, the rules of evi- 
dence will bar potential evidence from 
consideration by the fact finder. 

Sixth, although viewed as expedient, 
loopholes exist in arbitration to frus- 
trate the process and delay resolution. 
For example, a party may simply refuse 
to pay its share of arbitration fees re- 
sulting in a postponement.* 

Finally, in Bowles Financial Group, 
Inc. v. Stifel, Nicolaus & Company, Inc., 
22 F.3d 1010 (10th Cir. 1994), the Tenth 
Circuit U.S. Court ofAppeals ruled that 
an offer of settlement disclosed during 
an arbitration proceeding will not serve 
as grounds to vacate an arbitration 
award. The court held that since the 
rules of evidence barring the admissi- 
bility of settlement negotiations do not 
apply to arbitration, arbitrators are free 
to decide what evidence should be con- 
sidered.'* This decision highlights an- 
other pitfall associated with arbitra- 
tion, namely that settlement offers may 
be introduced at arbitration unless pre- 
cautionary measures are undertaken 
by counsel. As noted by the court, coun- 
sel would be derelict in advising a cli- 
ent to make a settlement offer know- 
ing the offer may potentially be 
communicated to the arbitrators." 

Based upon the potential adverse 
impact associated with the intentional 
or inadvertent waiver of arbitration, 
any action that may constitute a waiver 
of a party’s right to arbitration must be 
avoided. Should a waiver occur, the ben- 
efits of arbitration may be forever lost. 
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Compelling Arbitration 

By initiating litigation, a party 
waives its right to arbitration.!* Upon 
being served with a lawsuit, a party 
seeking to enforce its right to arbitrate 
should promptly file a motion to com- 
pel arbitration and stay litigation” or 
a motion to dismiss.'* Generally mo- 
tions to compel arbitration require at 
least three elements to be alleged:%a 
valid agreement requiring arbitration; 
the existence of arbitrable issues; and 
the absence of any waiver of the right 
to arbitrate. 
Valid Agreement to Arbitrate” 

The right to arbitration exists only 
where a valid agreement demonstrates 
that the parties intended to arbitrate a 
dispute.”' In certain circumstances, 
however, a party may still be required 
to arbitrate notwithstanding a failure 
to execute an agreement containing an 
arbitration clause.” Generally, several 
theories exist to require a nonsignatory 
to arbitrate including agency,” veil 
piercing, estoppel* and, most impor- 
tantly, incorporation by reference.” 

In a construction context, the use of 
prime contract form documents from 
the American Institute of Architects 
(AIA) between the owner and general 
contractor often results in the use of 
companion AIA documents between the 
general contractor and its subcontrac- 
tors.”” When parties specifically agree 
to incorporate the prime agreement 
into their own contract, subcontractors 
become bound by the arbitration clause 
contained in the prime agreement.”® 
Based upon these principles, when an 
AIA form construction contract refer- 
ences the AIA DocumentA201 “General 
Conditions of Contract for Construc- 
tion” (which includes an arbitration 
clause), AIA Document A201 will be in- 
corporated by reference into the con- 
struction contract and the parties will 
be obligated to arbitrate.” 

There is also authority, however, that 
an arbitration clause will not be incor- 
porated by reference when it represents 
an extraneous part of the documents 
being incorporated. In Omega Construc- 
tion Co., Inc. v. Altman, 382 N.W.2d 839 
(Mich. Ct. App. 1985), the contract 
stated that it was “being signed based 
upon plans and drawings prepared by 
the Architect.” The plans and specifi- 
cations were contained in a “project 
manual” with the title page signed by 
the parties. The project manual stated 
that the AIA Document 201 “General 
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Conditions Of Contract For Construc- 
tion” (which require arbitration) were 
part of the specifications. A dispute 
arose when the defendants claimed it 
never intended for contract disputes to 
be arbitrated. The court held that an 
arbitration agreement could not be in- 
corporated by reference unless the con- 
tract contained clear and unambiguous 
language to demonstrate that the par- 
ties intended to arbitrate.*° On the 
other hand, a construction surety was 
held to be bound by arbitration when 
its performance bond incorporated by 
reference the arbitration provisions of 
the subcontract.*! 
¢ Arbitrable Issues 

Strong judicial policy requires the 
scope of an arbitration clause to be lib- 
erally construed in favor of arbitra- 
tion.** A clause providing that “all con- 
troversies and claims arising out of or 
relating to the agreement or the breach 
thereof shall be settled by arbitration” 
will be broadly interpreted to encom- 
pass a variety of claims including fraud 
and fraud in the inducement.* Addi- 
tionally, issues once traditionally re- 


served for a judge or jury are now, 
within the scope of the arbitrator’s 
power, including the award of punitive 
damages™ and attorneys’ fees.* How- 
ever, courts will not require arbitration 
where an agreement indicates that the 
parties did not intend that certain is- 
sues be resolved by arbitration. 

¢ What Constitutes Waiver? 

A party moving to compel arbitration 
must also demonstrate that it did not 
waive its right to arbitrate. The test to 
determine if a party has waived its 
right to arbitrate generally consists of 
three elements.*’ The first element is 
whether a moving party had knowledge 
of the existence of the right to arbi- 
trate.** The second element is whether 
a party has undertaken some act that 
was inconsistent with the right to arbi- 
trate.*® Courts have held that this act 
may occur prior to or after commence- 
ment of litigation.*° The third element 
is whether an inconsistent act caused 
prejudice to the nonmoving party.*' 

1) Knowledge of the Existing Right 
to Arbitrate 

Contract law generally provides that 
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a party cannot waive a right without 
first knowing that such a right exists.* 
A party to a contract is presumed to 
have knowledge of its content.*® As 
noted above, arbitration clauses may be 
set forth in a separate document that 
is incorporated by reference but not 
actually provided to each party at the 
time of contracting.“ 

In Marthame Sanders & Co. v. 400 
West Madison Corp., 401 So. 2d 1145 
(Fla. 4th DCA 1981), the parties ex- 
ecuted a construction contract and spe- 
cifically initialed the title page which 
contained a reference to the general 
conditions. The plaintiff filed a lawsuit 
and attached a copy of the contract to 
its complaint. The defendant filed its 
answer and counterclaim. After pro- 
ceeding with discovery, including depo- 
sitions, interrogatories, and document 
productions, the defendant moved to 
compel arbitration. Based upon these 
events, the court held that the 
defendant’s participation in the litiga- 
tion constituted an abandonment of its 
right to arbitration.** Moreover, the 
court held that lack of knowledge as to 
the existence of the arbitration clause 
was not a defense because the parties 
signed and initialed the contract contain- 
ing the reference to the arbitration 
clause.“ 

In a nonconstruction setting, the 
Fourth District Court of Appeal in 
Breckenridge v. Farber, 640 So. 2d 208 
(Fla. 4th DCA 1994), held that a stock- 
broker had knowledge of an arbitration 
provision included in documents fur- 
nished by the brokerage company to its 
clients. Under the circumstances, the 
broker was required to participate in 
arbitration. In reaching this conclusion, 
the court recognized that arbitration 
clauses were standard in the industry 
and, therefore, the broker should have 
anticipated that any dispute would be 
subject to arbitration.” 

The foregoing decision suggests that 
construction industry practitioners con- 
duct an early and diligent search to 
ascertain whether an arbitration clause 
exists. The search becomes particularly 
crucial when a client is part of the 
construction industry, where arbitra- 
tion provisions are common place.** 

2) Inconsistent Acts 

The Fifth Circuit Court of Appeals in 
Valero Refinery, Inc. v. M/T 
Lauberhorn, 813 F.2d 60, 65 (5th Cir. 
1987), has held that “there is no settled 
rule as to what act or omission consti- 
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tutes a waiver of an agreement to arbi- 
trate.”*° The court held that the “ques- 
tion of waiver depends on the circum- 
stances of each case and usually must 
be determined by the trier of fact.”°° 
Activity that indicates an intent to re- 
pudiate the right to arbitrate could oc- 
cur before or after litigation is filed. 
Although courts have not yet espoused 
a litmus test to determine when a 
waiver occurs generally, the waiving 
party must act inconsistently with the 
right to arbitrate. For example, partici- 
pating in a lawsuit without seeking 
arbitration, constitutes conduct that is 
inconsistent with pursing arbitration.” 

In Gilmore v. Shearson/American 
Express, Inc., 811 F.2d 108 (2d Cir. 
1987), the defendant withdrew its mo- 
tion to compel arbitration. Under these 
circumstances, the court held that this 
conduct expressly waived the right to 
arbitrate. Similarly, express waiver has 
been found where arbitration was 
sought after the parties successfully 
resisted a motion to compel arbitra- 
tion.®? Further, the right to arbitration 
has been deemed waived when a party 


In some jurisdictions 
the party opposing 
arbitration need not 
demonstrate actual 
prejudice, unless 
waiver is premised 
on delay in asserting 
the right 


seeks to reap the benefits of formal dis- 
covery prior to filing a motion to com- 
pel arbitration.® 

3) Prejudice 

Following the lead of the U.S. Arbi- 
tration Code, federal courts require a 
showing of prejudice before waiver will 
be found to exist.** On the other hand, 
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in some jurisdictions the party oppos- 
ing arbitration need not demonstrate 
actual prejudice, unless waiver is pre- 
mised on delay in asserting the right.* 
Aconflict between state and federal law 
may also confuse practitioners, as high- 
lighted by Donald & Company Securi- 
ties, Inc. v. Mid-Florida Community 
Services, Inc., 620 So. 2d 192 (Fla. 2d 
DCA 1993). 

In Donald & Company, the court held 
that a party could waive arbitration by 
actively participating in a lawsuit or by 
taking action inconsistent with the 
right to arbitrate. This principle will be 
enforced even in the absence of preju- 
dice to another party. Applying federal 
substantive law under the U.S. Arbitra- 
tion Act requires a showing of prejudice 
before the right to arbitrate is deemed 
to be waived. The court emphasized 
that prejudice had occurred because the 
party seeking arbitration had sought 
discovery from several defendants and 
had engaged in active litigation for 
more than a year.*®® 

Donald & Company cited S & H Con- 
tractors, Inc. v. A.J. Taft Co., Inc.,*" as 
federal authority to require prejudice 
as a necessary element, before arbitra- 
tion will be waived. However in S&H 
Contractors, prejudice was found to ex- 
ist as a matter of law by virtue of a 
party’s active participation in a lawsuit. 
The above-referenced decisions empha- 
size the risk associated with initiating 
any action that may be interpreted as 
participation in a lawsuit. 


Conclusion 

Arbitration continues to serve as the 
most popular forum for resolving con- 
struction-related disputes. This trend 
is evident by the widespread practice 
of the construction industry to use form 
documents that require arbitration. As 
mandatory arbitration clauses enjoy 
sweeping popularity within the con- 
struction industry, the benefits and 
detriments of arbitration must be 
evaluated. Arbitration can save clients 
both time and money, however, limited 
rights of appeal coupled with the ex- 
panding authority of arbitrators to de- 
cide entitlement to an award of puni- 
tive damages and attorneys’ fees 
require careful consideration. On this 
score, construction practitioners must 
be mindful of the implications associ- 
ated with waiving a client’s right to ar- 
bitrate. Likewise, prompt action must 
be initiated to preserve the right to ar- 


bitrate when an opposing party seeks 
to avoid arbitration by initiating liti- 
gation. 

A consensus of national case law sug- 
gests that a party raise the right to ar- 
bitrate as quickly as possible to pre- 
serve this right. Initiating litigation or 
engaging in litigation activity may be 
deemed “participation in the lawsuit” 
or be otherwise interpreted as being 
“inconsistent with the right to arbi- 
trate.” By recognizing the benefits and 
detriments of arbitration, construction 
litigators will be best equipped to re- 
solve disputes for their construction 
industry clients. O 


1 American Arbitration Association, “Con- 
struction Arbitration and Mediation Case 
Report,” Jan. 1996-Dec. 1996. 

2 American Institute of Architects (“AIA”) 
documents A101, A107, A191 and A201, the 
Engineer’s Joint Contract Documents Com- 
mittee (“EJCDC”), Associated General Con- 
tractors (“AGC”), American Subcontractors 
Association (“ASA”), Associated General 
Contractors (“AGC”) ,as well as the National 
Society of Professional Engineers (“NSPE”) 
forms all contain mandatory arbitration 
provisions. It has been reported that the 
1997 version of the AIA Document 201 will 
continue to include an arbitration provision 
along with a mediation component. See 
Howard G. Goldberg, “AIA Document A:201 
General Conditions For Construction—Con- 
sideration For Change,” 35th Annual Meet- 
ing of Invited Attorneys (Hilton Head, S.C., 
May 30-June 1, 1996). 

3 Michael Segalla, Survey: The Speed and 
Cost of Complex Commercial Arbitrations, 
Ars. J. (Dec. 1991). 

4 Davis v. Prudential Securities, Inc., 59 
F.3d 1186 (11th Cir. 1995). Limited grounds 
for vacating an arbitration award are set 
forth in the federalArbitration Act, 9 U.S.C. 
§9. As discussed throughout this article, the 
broad powers of arbitrators to award puni- 
tive damages and attorneys’ fees coupled 
with limited rights of appeal may produce 
disastrous results. An arbitration disaster 
was described in the Georgia case Hundley 
v. Green, 461 S.E.2d 250 (Ga. App. 1995). In 
Hundley, the homeowners alleged that its 
general contractor charged excessive fees 
and constructed their renovated home with 
significant deficiencies. The contractor 
charged the homeowners for the cost of 
9,000 bricks and 400 pieces of lumber that 
were never installed. This evidence was not 
refuted by the contractor. Additionally, it 
was alleged that the contractor committed 
other improprieties such as double billing 
for footings and applying paint over mil- 
dewed siding. Notwithstanding the evi- 
dence, the arbitrator found in favor of the 
general contractor and two independent 
contractors who were not even parties to the 
arbitration and did not participate in it. To 
make matters worse, the arbitrator found 


that the general contractor did not breach 
the contract and awarded damages to the 
general contractor in excess of the guaran- 
teed maximum contract price. 

The homeowners sought to vacate the award 
and the trial court found no indication of 
fraud, partiality, or lack of authority to jus- 
tify vacating the award. On appeal, the court 
reversed indicating that the arbitrator’s fac- 
tual findings were so contrary to the evi- 
dence that the court was entitled to vacate 
the arbitration award. The Hundley deci- 
sion highlights the danger of arbitration 
when limited rights of appeal exist. For the 
most part, a successful appeal of an arbi- 
tration award based upon evidentiary 
grounds is extremely rare. But for the per- 
sistence of the homeowner in Hundley, an 
award completely contrary to the evidence 
would have been entered. 

5 Scherk v. Alberto-Culver Co., 417 U.S. 
506 (1974); Deloitte Noraudit A/S v. Deloitte 
Haskins & Sells, U.S., 9 F.3d 1060 (2d Cir. 
1993); McKenna v. Shearson Lehman 
Hutton, Inc., 592 A.2d 980 (Conn. App. 
1991). 

6 Davis v. Prudential Securities, Inc., 59 
F.3d 1186, 1190 (11th Cir. 1995); Lee v. 
Chica, 983 F.2d 883, 889 (8th Cir.), cert. de- 
nied, 510 U.S. 906 (1983); Farkas v. Receiv- 
able Financing Corp., 806 F. Supp. 84 
(E.D.Va. 1992); see also 9 U.S.C. §7 and 
American Arbitration Association Construc- 
tion Industry Arbitration Rules, R-31 “Evi- 


dence” (Apr. 1, 1996). 

7 Davis v. Prudential Securities, Inc., 59 
F.3d 1186 (11th Cir. 1995); Hundley v. 
Greene, 461 S.E.2d 250 (Ga. App. 1995); 9 
U.S.C. §§9 and 10. See also, Davison v. 
Henson, No. 19848-7-II (Wash. App. Feb 21, 
1997) (arbitration award in favor of contrac- 
tor affirmed when after award it was dis- 
covered that the contractor was unlicensed. 
The court reasoned that reopening the hear- 
ing was not justified since legal error did 
not appear on the face of the award). 

8 Mastrobuono v. Shearson Lehman 
Hutton, Inc., 514 U.S. 52 (1995); Davis v. 
Prudential Security, Inc. , 59 F.3d 1186 (11th 
Cir. 1995); Bonar v. Dean Witter Reynolds, 
Inc., 835 F.2d 1378 (11th Cir. 1989); ef. 
Garrity v. Lyle Stuart, Inc., 386 N.Y.S.2d 
831, 353 N.E.2d 793 (1976). 

® Turnberry Assocs. v. Service Station Aid, 
651 So. 2d 1173 (Fla. 1995) (holding that 
the parties can agree to waive their entitle- 
ment to have the circuit court decide the is- 
sue of attorneys’ fees); Prudential-Bache Se- 
curities, Inc. v. Depew, 814 F. Supp. 1981 (M.D. 
Fla. 1993); Todd Shipyards Corp. v. Cunard 
Line, Ltd., 943 F.2d 1056 (4th Cir. 1991); 
Chapman v. Arthur Murray Int'l., Inc., 652 F. 
Supp. 73 (S.D. Fla. 1986); Fa. Star. §682.11 
(1995). 

10 Shearson/American Express, Inc. v. 
McMahon, 482 U.S. 220 (1987). 

1 See infra note 38. 

22 Discovery is limited in an arbitration 
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setting. Harry W.R. Chamberlain II, Busi- 
ness Organizations And Insurance Compa- 
nies Can Arbitrate Anything But Do They 
Really Want To? 31 Tort & Ins. L.J. 960 
(summer 1996); see note 76 of the Cham- 
berlain article which cites Anthony Aarons, 
Developer gets $47 million in AAA Arbitra- 
tion, L.A. Daity J., Oct. 9, 1995, at 1 (Con- 
struction Arbitration spanning 5 years that 
included 226 days of testimony, resulting in 
$47 million compensatory damage award in 
favor of owner). One must question whether 
this proceeding was ultimately less expen- 
sive than a jury trial; 9 U.S.C. §7; Ameri- 
can Arbitration Association International 
Rules, Art. 20 (1992). 

18 See American Arbitration Association 
Construction Industry Arbitration Rules 
(Apr. 1, 1996). The section entitled “Suspen- 
sion For Nonpayment” provides that if pay- 
ments are not made “[t]he tribunal may or- 
der the suspension or termination of the 
proceedings.” 

4 Bowles, 22 F.3d at 1011. 

8 The Bowles court noted in its conclusion 
that “The result of this opinion may well be 
to encourage counsel to communicate a 
settlement offer to arbitrators. This opin- 
ion might also encourage counsel to com- 
municate other evidence to arbitrators 
which a Court would regard as highly im- 
proper. This is for the parties to arbitration 
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to decide and control as arbitration is pos- 
sible only if the parties agree to arbitrate 
and how to arbitrate.” Jd. at 1014. The au- 
thor recommends that parties to arbitration 
proceedings be mindful that settlement ne- 
gotiations may be admissible. Prior to an 
exchange of settlement offers, it is recom- 
mended that a written stipulation be ex- 
ecuted by the parties to confirm the confi- 
dentiality of any and all settlement 
negotiations. Furthermore, the stipulation 
should include a provision to award dam- 
ages against a party that discloses the na- 
ture and extent of any settlement negotia- 
tions to the arbitrator. 

16 Bonner v. RCC Associates, Inc., 679 So. 
2d 794 (Fla. 3d D.C.A. 1996); Place St. 
Charles v. J.A. Jones Construction Co., 823 
F.2d 120 (5th Cir. 1987). 

17 See Fia. Stat. §682.03 (1995); 9 U.S.C. 
§§3 and 12; Hough v. JKP Development, Inc., 
654 So. 2d 1241 (Fla. 3d D.C.A. 1995). 

18 Gale Group, Inc. v. Westinghouse Elec- 
tric Corp., 683 So. 2d 661 (Fla. 5th D.C.A. 
1996); FLa. Stat. §682.03 (1995); see also, 9 
U.S.C. §4. 

19 Gale Group, Inc. v. Westinghouse Elec- 
tric Corp., 683 So. 2d 661 (Fla. 5th D.C.A. 
1996). 

20 In some jurisdictions, parties may be 
required to arbitrate absent an executed 
arbitration agreement based on traditional 
principles of contract law. See infra notes 
24-28. 

21 Road Sprinkler Fitters Local Union No. 
669 v. Independent Sprinkler Corp., 10 F.3d 
1563 (11th Cir. 1994); Bonner v. RCC Associ- 
ates, Inc., 679 So. 2d 794 (Fla. 3d D.C.A. 1996); 
Diskin v. J.B. Stevens & Co., Inc., 836 F.2d 47 
(1st Cir. 1987), aff'd, 893 F.2d 1327 (1989). 

22 Valero Refining, Inc. v. M/T Lauberhorn, 
813 F.2d 60 (5th Cir. 1987); Letizia v. Pru- 
dential Bache Securities, Inc., 802 F.2d 1185 
(9th Cir. 1986); First Citizens Municipal 
Corp. v. Pershing Division of Donaldson 
Luffkin and Genret Securities Corp., 546 F. 
Supp. 884 (N.D. Ga. 1982); Marthame Sand- 


20 THE FLORIDA BAR JOURNAL/OCTOBER 1997 


ers & Co. v. 400 West Madison Corp., 401 
So. 2d 1145 (Fla. 4th D.C.A. 1981); 
McAllister Brothers, Inc. v. A&S Transpor- 
tation Co., 621 F.2d 519 (2nd Cir. 1980). 

23 In re Arbitration between Keystone Ship- 
ping and Texport Oil Co., 782 F. Supp. 28 
(S.D.N.Y. 1992); Carolina Throwing Co. v. S 
& E Novelty Corp., 442 F.2d 329 (4th Cir. 
1971). 

*4 In re Arbitration between Keystone Ship- 
ping and Texport Oil Co., 782 F. Supp. 28 
(S.D.N.Y. 1992); Interocean Shipping Co. v. 
National Shipping & Trading Co., 523 F.2d 
527 (2nd Cir. 1975), cert. denied, 423 U.S. 
1054 (1976). 

25 Deloitte Noraudit A/S v. Deloitte, Haskins 
& Sells, U.S., 9 F.3d 1060 (2d Cir. 1993). 

26 Lord & Son Construction, Inc. v. Rob- 
erts Electrical Contractors, Inc., 624 So. 2d 
376 (Fla. lst D.C.A. 1993); USF&G v. 
Westpoint Construction Co., Inc., 837 F.2d 
1507 (11th Cir. 1988). 

27 For example, AIA Document 101 incorpo- 
rates AIA Document 201, General Conditions 
of the Contract for Construction (1987). 

28 Commercial Union Ins. Co. v. Gilbane 
Building Co., 992 F.2d 386 (1st Cir. 1993); 
Dynalectric Co. v. Westinghouse Electric 
Corp., 803 F. Supp. 985 (D.N.J. 1992); U.S. 
Fidelity & Guar. Co. v. West Point Constr. 
Co., 837 F.2d 1507 (11th Cir. 1988). 

29 See Paragraph 4.5.1 of theAIA Document 
201 and O.B.S. Co., Inc. v. Pace Construc- 
tion Company, 558 So. 2d 404, 406 (Fla. 
1990), which espoused the general rule of 
contract law that “where a writing expressly 
refers to and sufficiently describes another 
document, the other document is to be in- 
terpreted as part of the writing.” 

30 Omega Construction, 382 N.W.2d at 841. 
See, Hills Pet Nunecian, Inc. v. Fur-Lon 
Construction, 101 F.3d 63 (7th Cir. 1996). 
The Seventh Circuit Court of Appeals held 
that although the parties agreed to an arbi- 
tration clause, the scope of that clause could 
not bind a party to arbitrate a dispute over 
terms not yet agreed to by the parties. St. 
Augustine Pools, Inc. v. James A. Barker, 
Inc., 687 So. 2d 957 (Fla. 5th D.C.A. 1997) 
(subcontractor precluded from arbitrating 
a dispute with general contractor. The con- 
tract between owner and general contrac- 
tor, included an arbitration clause, however, 
the subcontract did not incorporate by ref- 
erence the arbitration clause). 

31 Von Engineering Co. v. R.W. Roberts Con- 
struction Co., Inc., 457 So. 2d 1080 (Fla. 5th 
D.C.A. 1984). Similarly, consider the recent 
decision of Southwest Florida Retirement 
Center, Inc. v. Federal Insurance Co., 682 
So. 2d 1130 (Fla. 2d D.C.A. 1996) where a 
surety’s liability, by incorporating the prime 
contract into the performance bond becomes 
co-extensive with its principal for latent 
construction defects. 

32 Moses H. Cohen Memorial Hospital v. 
Mercury Construction Corp., 460 U.S. 1, 5 
(1983); Jansen Properties of Florida, Inc. v. 
Real Estate Associates, Ltd. VI, 674 So. 2d 
210 (Fla. 4th D.C.A. 1996); In re Complaint 
of Hornbeck Offshore (1984) Corp. v. Coastal 
Carriers Corp., 981 F.2d 752 (5th Cir. 1993); 
Wylie v. Investment Management & Re- 
search, Inc., 629 So. 2d 898, 901 (Fla. 4th 
D.C.A. 1993). Harry W.R. Chamberlain II, 
Business Organizations And Insurance 


Companies Can Arbitrate Anything But Do 
They Really Want To?, 31 Tort & Ins. L.J. 
960 (summer 1996); see also, AIA Document 
201 General Conditions to Contract for Con- 
struction, paragraph 4.1.5. 

33 Prima Paint Corp. v. Flood & Conklin 
Mfg., Co., 388 U.S. 395 (1967); H.S. Gre- 
gory v. Electro-Mechanical Corp., 83 F.3d 
382 (11th Cir. 1996) 

34 Mastrobuno v. Shearson Lehman 
Hutton, Inc., 514 U.S. 52 (1995); Creative 
Tile Marketing, Inc. v. SICIS International, 
s.rl., 922 F. Supp. 1534 (S.D. Fla. 1996); Sea- 
board Coast Line Railroad v. Trailer Train 
Co., 690 F.2d 1343 (11th Cir. 1981); see also 
9 U.S.C. §4. 

35 See supra note 9. 

36 Recently, Florida’s Fourth District Court 
of Appeal in Federal Vending, Inc. v. Steak 
& Ale of Florida, Inc. d/b/a Bennigan’s, 
Inc., 687 So. 2d 1366 (Fla. 4th D.C.A. 1997), 
held that obtaining a provisional remedy 
such as injunctive relief was not encom- 
passed by the arbitration clause. The court 
upheld the contractual right to seek a judi- 
cial remedy notwithstanding the existence 
of an arbitration clause. See also, Amour & 
More North American Licensing, Inc. v. 
Zammatta, 659 So. 2d 1387, 1388 (Fla. 3d 
D.C.A. 1995) (Defendant did not waive its 
right to arbitration where the right exists 
to enforce a note which was expressly out- 
side the scope of the arbitration clause). 
Insignia Homes, Inc. v. Robert Hinden, 675 
So. 2d 673 (Fla. 4th D.C.A. 1996) (holding 
that the arbitration clause specifically ex- 
cluded claims of lien by the contractor); 
Florida Dep’ of Ins. v. World Re, Inc., 615 
So. 2d 267 (Fla. 5th D.C.A. 1993); Marschell 
v. Dean Witter Reynolds, 609 So. 2d 718 (Fla. 
2d D.C.A. 1992); see also, Blue Gray Corpo- 
rations I and II v. Merrill Lynch Pierce 
Fenner & Smith, 921 F.2d 267 (11th Cir. 
1991) (finding parties can limit the scope of 
disputes which would be subject to arbitra- 
tion). 

37 The requirement that there be prejudice 
to the non-moving party is not followed in 
all jurisdictions. See infra note 55. 

38 Marthame Sanders & Co. v. 400 West 
Madison Corp., 401 So. 2d 1145 (Fla. 4th 
D.C.A. 1981). 

39 See infra note 53. 

49 Merrill Lynch, Pierce Fenner & Smith, Inc. 
v. Green, 936 F. Supp. 942 (S.D. Fla. 1996). 

41 See infra notes 56 and 57. 

# Arbitration is a creature of contract and 
therefore, contract provisions apply. Blue 
Gray Corporations v. Merrill Lynch, 921 F.2d 
267 (11th Cir. 1991); Goldberg v. Bear Sterns 
& Co., 912 F.2d 1418 (11th Cir. 1990); Scherk 
v. Alberto-Culver Co., 417 U.S. 506 (1974). 

43 Marthame Sanders & Co. v. 400 West 
Madison Corp., 401 So. 2d 1145 (Fla. 4th 
D.C.A. 1981). 

44 See supra note 26. As construction prac- 
titioners have experienced, parties to anAIA 
form Construction Contract Document may 
frequently not be provided with a copy of 
AIA 201 General Conditions of the Contract 
for Construction upon execution of the Con- 
struction Contract. 

45 The opinion does not specify which forms 
were used. 

46 Again, the opinion is not clear as to 
whether defendant ever possessed a copy of 


the general conditions. The only direct im- 
plication is that a copy was not attached to 
the complaint. 

7 The Breckenridge decision is also note- 
worthy because the stockbroker was not a 
party to the document that contained the 
arbitration clause. These documents were 
furnished from the brokerage company to 
the client in order to open an account. The 
broker claimed it had no personal knowl- 
edge that the documents contained an arbi- 
tration clause. After filing at least four mo- 
tions to dismiss without any reference to 
arbitration, the broker’s lawyers sought cop- 
ies of all documents between the client and 
the brokerage house. A copy of the docu- 
ments containing the arbitration clause was 
purportedly illegible. Apparently, while pre- 
paring for trial, the broker discovered that 
the arbitration provision existed the first 
time. Although the trial court granted the 
last minute request for arbitration by the 
broker, it was later reversed by the appel- 
late court. 

48 See supra notes 1-3. 

49 Valero Refinery, 813 F.2d at 65; see also 
Shifel Nicolaus & Co. v. Freeman, 924 F.2d 
157 (8th Cir. 1991). 

50 Valero Refinery, 813 F.2d at 65. 

51 Q’Flarity v. Trend Star Development, 
Inc. , 689 So. 2d 1297 (Fla. 4th D.C.A. 1997) 
(filing of an answer is inconsistent with a 


later demand for arbitration and waives that 
right); Beverly Hills v. George Wimpey of 
Florida, Inc., 661 So. 2d 969 (Fla. 5th D.C.A. 
1995); Bared and Co. v. Specialty Mainte- 
nance, 610 So. 2d 1 (Fla. 2d D.C.A. 1992); 
Pozen v. Shearson Leiman Brothers, 534 So. 
2d 1185 (Fla. 3d D.C.A. 1988); rev. denied., 
544 So. 2d 200 (Fla. 1989). 

52 Smith v. Petrou, 705 F. Supp. 183 
(S.D.N.Y. 1989) 

58 Preferred Mutual Insurance Co. v. Ma- 
trix Construction Corp., 662 So. 2d 432 (Fla. 
3d D.C.A. 1995). 

54 Rush v. Oppenheimer & Co., 779 F.2d 885 
(2d Cir. 1985); Demsey & Associates, Inc. v. 
S.S. Sea Star, 461 F.2d 1009 (2d Cir. 1972) 

55 Beverly Hills v. George Wimpey of 
Florida, Inc., 661 So. 2d 969 (Fla. 5th D.C.A. 
1995); Rosen v. Shearson Lehman Brothers, 
Inc., 534 So. 2d 1185 (Fla. 3d D.C.A. 1989), 
rev. denied, 544 So. 2d 200 (Fla. 1989); Na- 
tional Foundation for Cancer Research v. 
A.G. Edwards and Sons, 821 F.2d 772 (D.C. 
Cir. 1987). 

56 Td. Lake Communications, Inc. v. ICC 
Corp., 738 F.2d 1473, 1477 (9th Cir. 1984) 
(party opposing arbitration has the burden 
to demonstrate prejudice resulting from 
delay in requesting arbitration). 

57 § & H Contractors, Inc. v. A.J. Taft Coal 
Co., Inc., 906 F.2d 1507 (11th Cir.), cert. de- 
nied, 498 U.S. 1026 (1991). 
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The Adequacy Provision in the 


Florida Constitution: 


The Next Step After Coalition For Adequacy and 
Fairness in School Funding, Inc. v. Chiles 


ver the past decade, the qual- 

ity of education in the 

nation’s public classrooms 

has been subject to increased 
scrutiny. Florida’s public educational 
system has not escaped examination. 
In particular, citizens are urging imme- 
diate and definitive action from their 
elected representatives to address and 
resolve the inadequacies of the educa- 
tion their children receive in public 
schools.' 

Recent history has witnessed two 
groups bringing claims against the 
state, alleging that it failed, through 
the Florida Legislature’s budget appro- 
priation scheme, to provide a uniform 
system of public education.” State 
courts, in response, have refused to in- 
terfere with the prerogative of the leg- 
islature in appropriating state funds. 
Essentially, the courts concluded that 
the Florida Constitution’s education 
clause is satisfied if “a uniform system 
results when the constituent parts... 
operate subject to a common plan or 
serve a common purpose.” State courts 
appear satisfied that the legislature is 
competent to decide what is necessary 
to provide a uniform system of public 
education.‘ 


by Michael L. Buckner 


The hesitancy of Florida courts to 
delve into the legislative prerogative re- 
garding the funding of the public school 
system has not discouraged litigation 
on behalf of students, parents, and spe- 
cial interest groups. In Coalition for Ad- 
equacy and Fairness in School Fund- 
ing, Inc. v. Chiles, 680 So. 2d 400 (Fla. 
1996), a suit was brought in Leon 
County by a group of concerned and 
substantially affected citizens, includ- 
ing public school students, parents and 
guardians, various school boards, and 
school board members. 

This citizens group sought declara- 
tory relief against numerous state gov- 
ernment officials and agencies, includ- 
ing the Governor, the Commissioner of 
Education, the State Board of Educa- 
tion, and the presiding officers of both 
houses of the Florida Legislature. Spe- 
cifically, they sought a declaration that 
“an adequate education is a fundamen- 
tal right under the Florida Constitu- 
tion, and that the State has failed to 
provide its students that fundamental 
right by failing to allocate adequate 
resources for a uniform system of free 
public schools as provided in the 
Florida Constitution.”® 

The trial court dismissed the declara- 
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tory action with prejudice. The parties 
then filed a joint suggestion with the 
First District Court of Appeal request- 
ing the court to certify the case as one 
of great public importance requiring 
immediate resolution by the Florida 
Supreme Court. The case was certified 
and, on appeal, the Florida Supreme 
Court held that the citizens group 
pleaded a sufficient jurisdictional ba- 
sis for an action against each state gov- 
ernment official, possessed adequate 
standing, and properly sought declara- 
tory relief. The court, however, held 
that the citizens group could not suc- 
ceed because of its failure to show the 
court: 
an appropriate standard for determining 
“adequacy” that would not present a sub- 
stantial risk of judicial intrusion into the 
powers and responsibilities assigned to the 
legislature both generally (in determining 
appropriations) and specifically (in provid- 
ing by law for an adequate and uniform sys- 
tem of education).® 

The purpose of this article is to present 
a standard for determining “adequacy” 
that would allow state courts to uphold 
the state constitutional provision provid- 
ing for a uniform school system, and, at 
the same time, protect Florida’s doctrine 
of separation of powers. 
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Art by Joe McFadden 


Coalition for Adequacy 

In Coalition for Adequacy, the ap- 
pellants asked the court to declare 
that “an adequate education is a fun- 
damental right under the Florida 
Constitution” and that the state failed 
to meet the constitutional obligations 
of providing a uniform school system.’ 
In affirming the trial court’s dismissal 
of the complaint, however, the Su- 
preme Court determined that the citi- 
zens group failed to carry its burden 
to justify judicial intrusion into the 
express powers of the Florida Legis- 
lature.® 

To overcome the restrictions of the 
separation of powers doctrine, Coalition 
for Adequacy showed that future plain- 
tiffs need to supply a constitutional ra- 
tionale for judicial intervention into the 
formation of education policy. The sepa- 
ration of powers doctrine, outlined in 
Art. II, §3, of the Florida Constitution, 
provides that “each branch of govern- 
ment has certain delineated powers 
that the other branches of government 
may not intrude upon.”® The Supreme 
Court has included the appropriations 
of state funds as an express legislative 
function that, therefore, falls within the 
protection of the separation of powers 
doctrine.’° 

The separation of powers doctrine 
has left the courts powerless to enforce 
the adequacy provision. Coalition for 
Adequacy makes it clear that if Florida 
is committed to providing greater edu- 
cational opportunities for students from 
kindergarten to their senior year in 
high school, a determination must be 
made among the responsible branches 
of state government as to the scope that 
the “adequacy provision” of the Florida 
Constitution plays in the formation of 
educational policy. As the Supreme 
Court stated in Coalition for Adequacy, 
the adequacy provision has yet to be 
defined in any context either by the 
Florida Legislature or the judicial 
branch." 

Any attempt to quantify the ad- 
equacy provision must rely upon an 
analysis of the plain meaning of the 
term “adequacy,” as well as a review of 
the historical evolution of the education 
clause in Florida’s past and present con- 
stitutions.” If the adequacy provision 
is properly defined, a judicial standard 
could be constructed that would provide 
guidance in applying the adequacy 
provision’s intent to the realities of con- 
temporary Florida. 


Florida courts 
have not sufficiently 
provided the 
boundaries to a 
guarantee of a public 
education beyond 
mandating a 
uniform free public 
school system 


Judicial Standard for the 
Adequacy Provision 

In other states, high courts construct 
an analytical approach, using textual 
analysis, historical materials, other 
state supreme court case analysis, and 
economic and sociological materials to 
determine the meaning of a state’s con- 
stitutional education provisions and to 
properly draft a judicial standard to 
enforce the constitutional intent.’* In 
Florida, the historical considerations 
and textual analysis should be given 
greater emphasis than economic and 
sociological materials in interpreting 
the adequacy provision of the education 
clause. This approach is necessary be- 
cause the judicial branch in Florida’s 
governmental scheme “defer[s] to the 
wisdom of those [in the Florida Legis- 
lature] who have carefully evaluated 
and studied the social, economic, and 
political ramifications” of education." 
The responsibility of interpreting the 
state constitution, conversely, is left in 
the hands of the Florida Supreme 
Court.® 

Thus, Florida courts should consider 
a new judicial standard when deciding 
education litigation cases. Basically, the 
principles of the proposed standard in- 
clude: 
In instances when a state court addresses 
the constitutionality of a specific act of the 
Florida Legislature that is alleged not to 
satisfy the adequacy provision of the Florida 
Constitution’’, the state court may deter- 
mine that the legislature “abdicated its par- 
ticular constitutional duty” to uphold the 
education clause.'* Any judicial decision in- 
terpreting the adequacy provision would use 
a constitutional textual and historical analy- 


sis’ in conjunction with a review of legisla- 
tive goals, state standards, and state out- 
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puts for the education system.” If a court 
finds the specific legislative act not to sat- 
isfy the education clause’s adequacy provi- 
sion, then the court is constitutionally obli- 
gated to supply a judicial remedy in order 
to enforce the intent of the drafters of the 
Florida Constitution.” 


To uphold the sanctity of the Florida 
Constitution, state courts are allowed 
at times to intervene in the affairs of 
another branch without violating the 
separation of powers doctrine. The Su- 
preme Court has decreed that courts 
can intervene to protect a specific con- 
stitutional guarantee.” However, in the 
context of educational adequacy, 
Florida courts have not sufficiently pro- 
vided the boundaries to guarantee a 
public education beyond mandating a 
uniform free public school system. Es- 
sentially, the lack of judicial guidance 
leaves “[s]till unanswered ... the level 
of duty the present education clause 
places upon the legislature to ensure a 
certain quality of education in 
Florida.””5 


Look at Past and Present 
Education Clauses 

An appropriate standard for what is 
“adequate” can best be found by ana- 
lyzing the textual history of the educa- 
tion clause in Florida’s state constitu- 
tions.** Historically, the Florida 
Constitution conferred the ultimate re- 
sponsibility—the education of our chil- 
dren—upon the legislature. In fact, 
Florida has always placed importance 
on a free public school system and has 
integrated that commitment into the 
language of many pre-1968 state con- 
stitutions. For instance, the 1868 Con- 
stitution named education as the “para- 
mount duty of the State.”* Naturally, 
within the scope of that duty, the state 
was required “to make ample provision 
for the education of all the children re- 
siding within its borders, without dis- 
tinction or preference.”* In addition, 
the 1868 Constitution required the leg- 
islature to provide a free, uniform sys- 
tem of schools throughout the state.”’ 
Thus, the net effect of the education 
clause in the 1868 Constitution was to 
mandate the maintenance of a high 
standard in the delivery of education 
by state government.”® The 1885 
Florida Constitution dropped the “para- 
mount duty” phrase in the education 
clause,” however, and only required 
that the legislature provide for a free, 
uniform system of public schools.” 
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Finally, the 1968 revisions to the 
Florida Constitution did not substan- 
tially lessen the constitutional require- 
ments for a free and uniform public 
education for all of Florida’s school-aged 
citizens. The 1968 Constitution pro- 
vides: “Adequate provision shall be 
made by law for a uniform system of 
free public schools and for the estab- 
lishment, maintenance and operation 
of institutions of higher learning and 
other public education programs that 
the needs of the people may require.”*! 

In effect, the present Florida Consti- 
tution provides a “lower duty or prior- 
ity for education” than prior state con- 
stitutions.** Despite the lower 
constitutional standard, the legisla- 
ture, in conjunction with the State 
Board of Education and the 67 indi- 
vidual local school boards, is still re- 
quired to provide an adequate uniform 
system of public education. 

In summary, Florida has consistently 
integrated its priority to provide a free 
public educational system into the lan- 
guage of its constitutions. Using this 
information, an appropriate framework 
can be constructed to give the word “ad- 
equate,” as applied in the education 
clause, sufficient meaning. 


Plain Meaning of the 
Adequacy Provision 

The Supreme Court, as the head of 
the judicial branch of the state govern- 
ment, is vested with the power “to in- 
terpret statutes and constitutional pro- 
visions.”*> The court also has a 
constitutional responsibility “to inter- 
pret and construe provisions of the Con- 
stitution when there are ambiguities or 
conflicts.”* In interpreting a constitu- 
tional provision, courts must “make a 
common sense reading of the plain and 
ordinary meaning of the language to 
carry out the intent of the framers as 
applied to the context of our times.”* 
To this end, the plain meaning behind 
the adequacy provision must be ana- 
lyzed. 

The Florida Supreme Court indicated 
in a footnote that “adequate” commonly 
means “enough or good enough for what 
is required or needed; sufficient; suit- 
able.” Furthermore, BLack’s Law Dic- 
TIONARY defines “adequate” as “suffi- 
cient; commensurate; equally efficient; 
equal to what is required; suitable to 
the case or occasion; satisfactory.”*’ The 
word “adequate” is derived from Latin 
words meaning “to make equal.”** Thus, 
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a plain language approach to the word 
“adequate” leads to the conclusion that 
the legislature is responsible for the 
provision of sufficient resources, guid- 
ance, and supervision to the public 
school system for schools throughout 
the state to meet specific requirements 
as set forth by law. 

The Florida Supreme Court has rec- 
ognized the importance of an opportu- 
nity to receive an education. In fact, the 
Supreme Court in St. Johns County v. 
Northeast Florida Builders Association, 
Inc., 583 So. 2d 635 (Fla. 1991), noted 
that the constitution only requires that 
a system be provided that gives every 
student an equal chance to achieve ba- 
sic educational goals prescribed by the 
legislature.*® However, a proper under- 
standing of what is adequate for a pub- 
lic education in any state court opinion 
must demand that “students are en- 
titled to receive an education that not 
only is as good as the education other 
students in the state receive but also 
will prepare them in absolute terms for 
higher education, skilled employment, 
and other experiences of adult life such 
as civic participation.” 

At a minimum, an analysis of what 
is an adequate education must take into 
account the state’s educational input 
standards, nationally recognized edu- 
cational standards, and state educa- 
tional output standards.*! For example, 
Florida’s education statutes and admin- 
istrative regulations, which cover 
teacher training and certification stan- 
dards, educational resources, school fi- 
nance, safety, health, and various eco- 
nomic and social issues, are an 
important source of educational input 
standards.*? Florida achievement 
scores on statewide or nationwide ex- 
aminations, similarly, is one example 
of educational outputs.** Thus, ad- 
equacy in education can be defined us- 
ing substantive and evidentiary stan- 
dards that state courts in Florida can 
use in determining legislation’s consti- 
tutionality.** 


Possible Judicial Remedies 
Future suits against the state or in- 
dividual school districts have more of 
an opportunity to succeed if the angle 
or scope of the litigation is shifted from 
attacking the collective decisions of the 
legislature about K-12 education appro- 
priations as they relate to the funding 
of public schools, to analyzing specific 
legislative acts that directly impact the 


quality of the education that the State 
Board of Education is providing to stu- 
dents through the local district school 
boards.* For instance, litigation in 
other states has focused not on the fi- 
nancial uniformity or equality of the 
educational system, but on the ad- 
equacy or the quality of the educational 
product that is actually delivered in the 
classroom. *® 

In Florida, the Supreme Court has 
clearly stated that the dilemma facing 
the judicial branch is how to fashion a 
remedy that can be used to fulfill the 
constitutional education adequacy 
clause without substantially interven- 
ing in the affairs of the legislature, and, 
hence, violate the separation of powers 
doctrine. It would appear, then, that an 
effective judicial remedy would not an- 
tagonize but provide guidance to the 
legislature. 

The most direct and immediate rem- 
edy in an appellate review of an action 
challenging the constitutionality of a 
specific legislative enactment would be 
for the Supreme Court, after a thorough 
analysis based in part upon state and 
national education standards and evi- 
dence present in the record before the 
court, to declare a specific legislative 
enactment to be unconstitutional be- 
cause it directly contributes to a par- 
ticular identifiable inadequacy in the 
public school system in violation of the 
spirit of the Florida Constitution’s ad- 
equacy provision.*’ Thereafter, the Su- 
preme Court would order the legisla- 
ture to enact a new measure that would 
allow the public school system to meet 
the standards imposed by the constitu- 
tional adequacy provision.* 

Essentially, this judicial remedy 
would mandate that the legislature es- 
tablish certain criteria, standards, and 
goals that must be met to comply with 
the meaning of “adequate” in the state 
constitution.* To this end, the specif- 
ics of the legislation or appropriation 
fulfilling these criteria, standards, and 
goals will be left to legislative politics.®° 
Therefore, through this remedy, the ju- 
diciary will not be guilty of “legislat- 
ing” but will retain the constitutional 
role of ensuring compliance with con- 
stitutional provisions.*! In essence, this 
proposed judicial remedy would not be 
excessive nor would it violate the sepa- 
ration of powers doctrine. The Florida 
Supreme Court has explained that 
courts have the power to declare laws 
unconstitutional when the disregard of 
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an unconstitutional statute is neces- 
sary to effectuate the paramount law 
represented in a justiciable right se- 
cured by the constitution.*? Under- 
standably, this judicial remedy may be 
complex and difficult to implement. In 
fact, solutions to important public 
policy issues often are difficult to adopt 
due to political considerations. The dif- 
ficulty of the solution, however, has not 
prevented courts in the past from up- 
holding the sanctity of constitutional 
provisions. For instance, judicial inter- 
vention was used to ensure that 
Florida’s schools were desegregated.* 
Similarly, the potential difficulty facing 
this particular judicial remedy should 
not deter Florida’s elected and ap- 
pointed officers from working to ad- 
dress and resolve the educational defi- 
ciencies in the state’s public school 
system. 

Most importantly, this remedy con- 
forms with court precedent. Specifically, 
the Florida Supreme Court has struck 
down certain legislative appropriations 
relating to education as unconstitu- 
tional.** The Supreme Court, in Chiles 
v. Milligan, 682 So. 2d 74 (Fla. 1996), 
held that proviso language in a specific 
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budget appropriation that would allow 
district school boards to spend a por- 
tion of funds appropriated to categorical 
programs was unconstitutional because 
the proviso language unconstitutionally 
amends an existing law on a subject 
other than appropriations. In that case, 
the court ordered the proviso language 
to be “expunge[d]” so as to remedy the 
violation of the Florida Constitution.® 
In Department of Education v. Lewis, 
416 So. 2d 455, 460-61 (Fla. 1982), the 
Supreme Court held that proviso lan- 
guage prohibiting state aid to post-sec- 
ondary institutions that assist organiza- 
tions that recommend or advocate sexual 
relations between unmarried individuals 
was not rationally related to the purpose 
of appropriation of state funds to post- 
secondary institutions and students and, 
thus, was unconstitutional. 

Moreover, the court, in St. Johns 
County v. Northeast Florida Builders 
Association, 583 So. 2d 635, 639-40 
(Fla. 1991), held that a section of an 
ordinance imposing an impact fee on 
new residential construction to fund the 
building of school facilities violated the 
education clause of the state constitu- 
tion and, hence, was unconstitutional. 
Based upon the finding, the court 
struck the offending section from the 
ordinance to preserve the ordinance’s 
constitutionality.*® Therefore, judicial 
enforcement of the adequacy provision 
merely is the logical and necessary step 
for the court to take in its constantly 
evolving role as the state’s constitu- 
tional protector. 

In addition, an interpretation of the 
adequacy provision by the court does 
not involve a political question. Art. IX, 
§1, of the Florida Constitution does not 
vest exclusive discretion in the Florida 
Legislature. Rather, the section creates 
in the legislature an affirmative duty 
to make adequate provision for a uni- 
form system of free public schools.*’ 
Moreover, the section imposes a duty 
on the judiciary to measure the acts of 
the legislature “against the dictates of 
the Constitution” rather than political 
motivations. Therefore, the court has 
acknowledged that its review of legis- 
lative acts is limited to constitutional 
considerations and that “political mo- 
tivations” are left in the hands of the 
legislature.*® 


Conclusion 
The future of the public education 
system is one of the most pressing and 


important items on the public agenda 
in Florida. Without the knowledgeable 
guidance of the judicial branch, how- 
ever, the education provisions in the 
Florida Constitution will remain vague 
and without meaning. At stake are the 
lost opportunities children face without 
an adequate education. The Florida 
Legislature has arguably failed to ful- 
fill the constitutional mandate of sup- 
plying an adequate system of free pub- 
lic schools. The judiciary has a unique 
opportunity in the next decade to pro- 
vide a legal and nonpartisan analysis 
of the intent behind the constitution’s 
education clause. The success of the 
public schools in this state rests largely 
in the simple guarantees drafted in the 
Florida Constitution, as implemented 
by the Florida Legislature and enforced 
by the courts.© O 
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1991). “The constitutional mandate is not 
that every school district in the state must 
receive equal funding nor that each educa- 
tional program must be equivalent.” Id. 

40 Morgan, supra note 20, at 560; Leandro 
v. State, No. 179PA96, 1997 WL 422817, at 
*4-5 (N.C. July 24, 1997). 

41 See generally id. 

42 See generally Fia. Stat. §§228.001- 
239.505 (Supp. 1996) (The Florida School 
Code); Fita. ApMIN. CopbE r. 6A-1.001 to - 
1.09983, -2.0111, -5.051 to -5.0752, -6.022 
(Department of Education); Morgan, supra 
note 20, at 568. 

43 See generally Florida Dep’t of Educ., 
High School Competency Test (HSCT) (vis- 


Papantonio explains 
how neither 
Clarence Darrow 
nor Atticus Finch 
resembled the 

| single-dimensional, 
linear-thinking 


be almost cliché and 
epidemic in the 


versions of lawyers. 


understand and 
appreciate the world 


to acquire a type of 
enlightened wisdom 
that improved their 


people they served. 


attorney that seems to 


They were not abridged 


Their endless effort to 


outside the four walls 
of their offices provided 
balance to their lives. 


They both worked hard 


lives and the lives of 
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ited Apr. 7, 1997) <http: www.firn.edu/doe/ 
sas/hsctdb96.htm>; Morgan, supra note 
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44 Morgan, supra note 20, at 562. 
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46 Staros, supra note 28, at 515. 

47 See Lipe v. City of Miami, 141 So. 2d 738, 
743 (Fla. 1962). 

48 Cf. Rose v. Council for Better Educ., Inc., 
790 S.W.2d 186, 212 (Ky. 1989); Helena El- 
ementary Sch. Dist. No. 1 v. State, 769 P.2d 
684, 689-93 (Mont. 1989); Edgewood Indep. 
Sch. Dist. v. Kirby, 777 S.W.2d 391, 397-99 
(Tex. 1989). 

4 Rose, 790 S.W.2d at 214. 

50 See School Bd. of Escambia County v. 
State, 353 So. 2d 834, 838 (Fla. 1977); Holley 
v. Adams, 238 So. 2d 401, 405 (Fla. 1970): 
Rose, 790 S.W.2d at 214. 

51 Rose, 790 S.W.2d at 214; Holley, 238 So. 
2d at 405. 

52 State v. Juvenal, 159 So. 663 (Fla. 1935). 
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The Way, 
More APA 


by Judge Linda M. Rigot and Ralph A. DeMeo 


he 1996 Legislature substan- 
tially revised the Administra- 
tive ProcedureAct (APA), 
Chapter 120, which governs 
the relationship between state agencies 
and Florida’s citizens. The newAPA was 
the subject of the March 1997 special 
issue of this Florida Bar Journal. Since 
that time, the 1997 Legislature passed 
a “glitch bill” clarifying certain portions 
of the new APA, and the new Uniform 
Rules of Procedure for all agencies be- 
came effective. This article reviews the 
1997 changes to the newAPA, discusses 
the status of the new uniform rules, 
and includes a copy of the Uniform 
Rules of Procedure for administrative 
proceedings as a pull-out in the cen- 
ter of this issue of the Bar Journal. 


The Polished APA 

The revised APA became effective on 
October 1, 1996. In January 1997 the 
Governor appointed a working group to 
formulate an APA “glitch bill” for the 
1997 legislative session. Key staff in the 


Governor’s office led the working group 
composed of officers of the Administra- 
tive Law Section of The Florida Bar, leg- 
islative staff, agency representatives, 
and administrative law practitioners.’ 

The working group’s final draft was 
approved by the executive council of the 
Administrative Law Section on March 
12, 1997. That draft was subsequently 
amended, and CS/SB 1066 was passed 
by the legislature on April 29. It was 
presented to the Governor on May 14 
and became law without the Governor’s 
signature on May 29. It is codified in 
Chapter 97-176, Laws of Florida. CS/ 
SB 1066 made clarifying changes to the 
APA in the areas of agency rulemaking, 
the scope of coverage of the APA, and 
the framework for administrative hear- 
ings. The material changes are re- 
viewed herein. 


Agency Rulemaking 

Some relief from the notice and fil- 
ing requirements of rulemaking has 
been given to educational units and 
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other local agencies. FS. §120.54(2)(c)? 
now provides that local agencies need 
not hold public workshops for rule de- 
velopment in various regions of the 
state but only, if at all, in the agency’s 
service area. Similarly, educational 
units and local units of government 
need not publish their rules or notices 
in the Florida Administrative Weekly or 
file them with the Joint Administrative 
Procedures Committee (JAPC). FS. 
§120.81(1) and (2). 

When an agency intends to repeal a 
rule, it need not publish a notice of rule 
development. F.S. §120.54(2)(a). Fur- 
ther, the notice of rule adoption need 
not include a reference to the notice of 
rule development. §120.54(3)(a). 

When an agency intends to adopt a 
rule, it must publish in the notice of rule 
development either the preliminary 
text of the proposed rule or a statement 
of how the preliminary draft may be 
obtained without cost. FS. 
§120.54(2)(a). The 1997 amendments 
also specify that the agency’s decision 


| | 
x 


to engage in negotiated rulemaking and 
the various steps in that process are not 
agency action subject to challenge. FS. 
§120.54(2)(d)3. 

The 90-day deadline for completing the 
rulemaking process is extended by pub- 
lication of a required notice of change or 
notice of public hearing. FS. 
§120.54(3)(e)2. The deadline is also ex- 
tended if any substantially affected per- 
son timely submits a good faith written 
proposal for a y 


lower-cost regu- 
latory alterna- 


tive to a pro- } 
posed rule. FS. 
§120.541(1)(a). 
Finally, F.S. 
§120.54(3)(b) 
adds a deadline _ © 
for the small — 
b u-s:i 
ombudsman’s 
submittal of any » 
regulatory alter- 
native and ex- 
tends the ag- 
ency’s deadline 
for completing 
the rule-making ™ 
process when 
such alterna- 
tives are timely 
submitted. 


& 
& 


Scope of 
Coverage 
Under F.S. 
§120.52(1)(b) 
educational 
units are listed 
specifically as 
agencies sub- 
ject to the APA. 
The exemption 
from §§120.569 
and 120.57 ap- 


plicable pro- 
ceedings to in- 
volving the 


substantial in- 
terests of stu- 
dents in the 
state university 
system has been expanded to cover com- 
munity college districts. FS. 
§120.81(1)(f). 

An award of attorneys’ fees and costs 
is now precluded under FS. 
§120.595(4) against an agency that uses 
an agency statement not adopted as a 
rule if the agency can demonstrate “the 


J 


statement is required by the Federal 
Government to implement or retain a 
delegated or approved program or to 
meet a condition to receipt of federal 
funds.” 

FS. §120.66, which prohibits a pre- 
siding officer who is involved in the 
decisional process from receiving and 
not reporting an ex parte communica- 
tion, now specifies that an agency head 
or designee is included within the term 


“presiding officer.” 

A number of changes were made to 
Florida’s unique waiver and variance 
provision, which became effective Oc- 
tober 1, 1996. A public employee can- 
not obtain a variance from or waiver of 
a rule affecting him or her as a public 
employee. F.S. §120.542(1). Similarly, 


a student cannot obtain a variance from 
or waiver of a rule of an educational 
unit. FS. §120.81(1)G). An agency also 
is precluded from granting variances or 
waivers to rules required by the federal 
government for any federally approved 
or delegated program unless a variance 
or waiver is authorized by the program 
or is also approved by the appropriate 
federal agency. F.S. §120.542(1). 
Unless the petition seeks an emer- 
gency variance 
or waiver, the 
agency is now 
authorized to 
request addi- 
tional informa- 
tion; however, 
the petitioner 
may request 
the agency in 
writing to pro- 
cess the peti- 
tion without 
the additional 
information. 
§120.542(7). 
The deadline 
for agency ac- 
tion on the pe- 
tition is ex- 
| tended if the 
agency timely 
requests addi- 
tional informa- 


tion. F.S. 
§120.542(8). 
An agency 


may limit the 
duration of any 
variance or 
waiver granted 
or impose con- 
ditions on the 
grant but only 
to the extent 
necessary to 
achieve the 
purpose of the 
underlying 
statute. F.S. 
§120.542(1). 
The APA now 
requires the Uniform Rules of Proce- 
dure to cover denial or revocation of 
emergency and temporary variances 
and waivers and authorizes the uniform 
rules to provide for limitations on or 
prohibit public notice and comment on 
a petition for a temporary or emergency 
variance or waiver. F.S. §120.542(3). 
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The variance and waiver statute now 
specifies the contents of the notice the 
agency must publish when a petition 
is received. Notice of the disposition of 
the petition also must be published and 
the contents of that notice are specified. 
A copy of the petition must now be filed 
with JAPC and the agency is required 
to file with JAPC a copy of the order 
granting or denying the petition. F‘S. 
§§120.542(5), (6), and (8). 


Framework for Administrative 
Proceedings 

Two changes were made to FS. 
§120.57(2). First, in proceedings not 
involving disputed issues of material 
fact, the nonagency party or parties 
have the option of presenting written 
or oral evidence opposing the agency’s 
intended action or refusal to act or a 
written statement challenging the ba- 
sis for the agency’s intended action or 
inaction. Second, it is now specified that 
the decision of the presiding officer is 
part of the record. 

Two changes were made to FS. 
§120.57(3). First, agencies subject to the 
APA are required to use the uniform rules 
relating to bid protests; agencies no 
longer can adopt their own rules for re- 
solving protests. Second, Saturdays, Sun- 
days, and legal holidays are specifically 
excluded in computing the 72-hour pe- 
riod for filing a notice of protest. 

Two changes were made to FS. 
§120.573, the mediation provision. 
First, the deadline for all parties to 
agree to mediation is delayed until 10 
days after the deadline for requesting 
an administrative hearing or proceed- 
ing. Second, the language that indi- 
cated there was a second point of entry 
for requesting an administrative hear- 
ing or proceeding after unsuccessful 
mediation has been deleted. 

Two changes were made to F:S. 
§120.60, which applies to licensing. 
Subsection (3) now requires specificity 
in the agency’s notice that an applica- 
tion for licensure has been granted or 
denied, except when issuance is a min- 
isterial act. In addition, Subsection (6) 
now specifies the procedure for and lim- 
its on an agency’s emergency suspen- 
sion order rather than merely cross-ref- 
erencing requirements which apply to 
emergency rules, not emergency orders. 

FS. §120.68(3) regarding issuance of 
a stay pending the appeal of agency 
action suspending or revoking a license 
was amended so that the language now 


reads as it did before the 1996 APA re- 
vision. 


The Uniform Rules of 
Procedure 

The Administrative Law Section of 
The Florida Bar, at the request of the 
Governor, drafted a comprehensive set 
of Uniform Rules of Procedure for all 
state agencies. These rules modified, in 
some cases significantly, the former 
Model Rules of Procedure found at FLa. 
Apmin. CopE Ch. 28-1let seg. These rules 
became effective on April 1, 1997. 

The following is an outline of the new 
uniform rules that are located at F.a. 
Apmin. CobE Ch. 28-101 et seq. 


Ch. 28-101 

This section requires each agency to 
create and maintain a statement which 
describes what the agency does, how 
the agency is organized, and how the 
agency operates. The rules in Ch. 28- 
101 are essentially unchanged from the 
prior rules found in Ch. 28-1, except for 
subparts (e) and (f), both of which are 
new rules. 

Subpart (e) requires an agency to state 
in its statement of agency organization 
and operation whether and how docu- 
ments can be filed electronically. 

Subpart (f) requires an agency to 
identify in its statement a contact per- 
son for variances and waivers and pro- 
vide directions for filing a petition for 
variances and waivers. 


Ch. 28-102 

This section requires an agency to 
give notice of public meetings (includ- 
ing emergency meetings), hearings, or 
workshops, and to provide agendas for 
them. The rules in Ch. 28-102 are es- 
sentially unchanged from the prior 
rules found in Ch. 28-2, except that 
subsection 102.003(2) allows notice of 
emergency meetings to be “by any pro- 
cedure that is fair under the circum- 
stances” rather than requiring that the 
agency notify at least one major news- 
paper in the area. 


Ch. 28-103 

This section requires an agency to 
provide advance notice of any 
rulemaking proceedings to any person 
who makes a written request. It also 
provides guidelines and criteria for de- 
termining when an agency must hold a 
rule development workshop. This sec- 
tion also authorizes agencies to use 
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negotiated rulemaking and provides 
criteria for determining when it should 
do so. The section also provides guide- 
lines for public hearings, evidentiary 
proceedings during rulemaking, and 
petitions to initiate rulemaking. 

The rules in Ch. 28-103 substantially 
amend the prior rules regarding 
rulemaking found in Ch. 28-3. Subsec- 
tion 103.001 is a new rule that allows 
any person to be given advance notice 
of agency rulemaking proceedings. This 
rule implements F.S. §120.54(3)(a)3, 
which is essentially identical to its pre- 
revision counterpart, F.\S. §120.54(1)(a). 

Subsection 103.002 is a new rule that 
requires agencies, upon written re- 
quest, to conduct rule development 
workshops or explain why a workshop 
is unnecessary. This rule implements 
F\S. §120.54(2)(c), which is substan- 
tively unchanged from the former FS. 
§120.54(1)(d). 

Subsection 103.003 is a new rule that 
permits negotiated rulemaking and 
provides guidelines for it. This rule 
implements F:S. §120.54(2)(d), which is 
a new statute added in the 1996 revi- 
sion of the APA. 

Subsection 103.004 does not change 
the prior rule except that a request for 
a public hearing must be submitted to 
the agency within 21 days after notice 
of intent, instead of 14 days. 

Subsection 103.005 is a new rule that 
provides for an evidentiary proceeding 
during rulemaking. A person whose 
substantial interests are affected by the 
rulemaking proceedings, and who can 
show that the proceedings do not ad- 
equately protect his or her interests, 
can request that the proceedings be con- 
ducted pursuant to FS. §§120.569 and 
120.57. This rule is new even though 
the statute it implements (F.S. 
§120.54(3)(c)2) is unchanged from the 
previous statute. 

Subsection 103.006 modifies the rule 
regarding petitions to initiate 
rulemaking by requiring that the peti- 
tion also include facts showing that the 
petitioner is regulated by the agency or 
has a substantial interest in the rule 
or action requested. The statute imple- 
mented by this rule, F.'S. §120.54(7), is 
unchanged from the prior statute. 


Ch. 28-104 

This section sets forth the uniform 
procedures for granting or denying pe- 
titions for variances from and waivers 
of agency rules. The rules in Ch. 28-104 
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are new. The purpose of the chapter is 
to implement FS. §120.542, a statute 
added by the 1996 revisions, by provid- 
ing a uniform procedure for granting or 
denying petitions for variances or waiv- 
ers. A petition must be filed with the 
clerk of the agency that adopted the 
rule, and it must include: a caption; 
contact information for the petitioner 
and his or her attorney or qualified rep- 
resentative; the applicable rule; the 
statute the rule implements; the action 
requested; the facts justifying a vari- 
ance or waiver; the reason the variance 
or waiver would serve the purpose of 
the statute; and a statement indicat- 
ing if the variance or waiver is perma- 
nent or temporary. Subsection 104.002. 

Subsection 104.003 allows any inter- 
ested person or agency to comment on 
the petition within 14 days after notice 
has been published in the Florida Ad- 
ministrative Weekly. 

Subsection 104.004 allows an indi- 
vidual to request an emergency variance 
or waiver by so stating in the caption and 
by including in his or her petition the 
facts creating the emergency and the 
facts that show the petitioner will suffer 
an immediate adverse effect without an 
expedited waiver or variance. 

Subsection 104.005 requires the 
agency to issue a written order grant- 
ing or denying an emergency petition 
within 30 days. 

Subsection 104.006 requires the 
agency to respond within 15 days when 


it receives an inquiry regarding the 
possibility of relief from a rule or the 
statutory remedies available. 


Ch. 28-105 

This section provides the procedure 
for petitioning for a declaratory state- 
ment and outlines the agency’s meth- 
ods of disposition of the petition. The 
rules in Ch. 28-105 are substantially 
the same as the prior rules governing 
declaratory statements in Ch. 28-4. 


Ch. 28-106 

This section provides the rules of pro- 
cedure to be used in all agency hear- 
ings, mediations, and proceedings. The 
rules in Ch. 28-106 substantially 
amend the previous rules regarding 
decisions determining substantial in- 
terests found in Ch. 28-5. 

Subsections 106.101 and 106.102 are 
unchanged. 

Subsection 106.103, regarding com- 
putation of time, includes provisions 
which add one day to a time period 
when service is by overnight courier 
and no days to a time period when ser- 
vice is by electronic transmission. 

Subsection 106.104 is new. It pro- 
vides rules and policies for the filing of 
documents. The statute this rule imple- 
ments, F.S. §120.569(2)(c), is un- 
changed from the old statute. 

Subsection 106.105 contains new 
rules regarding appearances. It pro- 
vides that counsel who files a request 
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“Hi! I'm Sean. I'll be your server tonight. Here’s your summons.” 
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for a hearing shall be deemed counsel 
of record, and any others who seek to 
appear must file a notice of appearance 
as soon as possible. 

Subsections 106.106-106.110 are sub- 
stantially the same as the prior rules. 

Subsection 106.111 substantially 
amends the prior rule, Ch. 28-5.111, to 
provide for mediation as an alternative 
remedy to a hearing for agency deci- 
sions. The additions were required by 
ES. §120.573, which authorizes media- 
tion of disputes with agencies. 

The rules in Ch. 28-106 Part II are 
generally the same as the previous 
rules. Technical differences include: 

Subsection 106.204 requires motions 
to include a statement that the movant 
has conferred with the other parties of 
record. 

Subsection 106.205 requires peti- 
tions for leave to intervene to be filed 
20 days prior to final hearing, instead 
of five days. 

Subsection 106.208 provides that the 
presiding officer shall set the time and 
place for all hearings, not the agency. 

Subsection 106.211 authorizes the 
presiding officer to issue orders neces- 
sary to effectuate the just, speedy, and 
inexpensive determination of the case. 

Subsection 106.213(5) allows testi- 
mony to be taken by video teleconfer- 
ence or by telephone. 

Subsection 106.214 provides guide- 
lines for videotaping proceedings. 

Subsection 106.217 requires that ex- 
ceptions to recommended orders must 
be filed with the agency within 15 days 
of entry of the order, instead of 20 days. 
It also provides that any party may file 
responses to another party’s exceptions 
within 10 days. 

Ch. 28-106 Part III revises the rules 
regarding proceedings where there are no 
disputed issues of material fact to give 
them the same organizational scheme as 
the rules regarding proceedings involv- 
ing disputed issues of material fact. 

Ch. 28-106 Part IV are new rules con- 
cerning mediation. The rules imple- 
ment FS. §120.573, a statute added 
in the 1996 revisions to the APA. The 
person seeking mediation must file a 
request for mediation. Subsection 28- 
106.402. The costs of mediation will be 
equally shared by the parties, unless 
otherwise agreed. Subsection 28- 
106.403. There must be an agreement 
to mediate between the parties. Subsec- 
tion 28-106.404. Mediators must conform 
their conduct to the standard delineated 


| 


in the rules. Subsection 28-106.405. 


Ch. 28-107 

This section outlines the procedure 
for agency action on licensure applica- 
tions. The rules in Ch. 28-107 are sub- 
stantially the same as the prior rules 
governing licensing found in Ch. 28-6. 


Ch. 28-108 

Ch. 28-108 contains new rules that 
allow an agency to be excepted from the 
Uniform Rules of Procedure. These 
rules implement F.S. §120.54(5)(a)2. 
The revised statute replaced the term 
“model rules of procedure” with “uni- 
form rules of procedure.” Under the old 
statute (F.S. §120.54(10)), if an agency 
adopted a specific rule of procedure cov- 
ering the subject matter of the model 
rule, the model rule did not apply. Un- 
der the revised statute, uniform rules 
apply to all agencies, and an agency 
must petition the Administration Com- 
mission (the Governor and cabinet) for 
an exception to the uniform rules. 

To obtain an exception to the uniform 
rules, the agency head must file a peti- 
tion with the Administration Commis- 
sion and publish a notice of the same 
in the Florida Administrative Weekly. 
Subsection 28-108.001. Interested per- 
sons are then given an opportunity to 
comment on the petition before the com- 
mission makes its decision. 


Ch. 28-109 

This section provides guidelines for 
agencies when their proceedings in- 
volve the use of communications media 
technology. The rules in Ch. 28-109 are 
substantially the same as the prior 
rules governing communications media 
technology in Ch. 28-8. 


Ch. 28-110 

This section describes the procedure 
for protesting bid awards. The rules in 
Ch. 28-110 are new rules that establish 
a procedure for protests that arise from 
the contract procurement process. 
These rules implement FS. §120.57(3), 
which had no counterpart in the old 
APA. The rules require that a notice of 
protest be filed with the agency within 
72 hours of the posting of the bid tabu- 
lation or receipt of the notice of agency 
decision. A formal written protest must 
be filed within 10 days of the notice of 
protest. If a bond is required, it must 
be filed, at the latest, with the formal 
written protest. 


Rules to Be Modified 

On March 31, 1997, the day before the 
Uniform Rules of Procedure became ef- 
fective, JAPC voted objections to portions 
of three of the uniform rules: subsection 
28-103.005(1) and (5), which apply to 
evidentiary proceedings during 
rulemaking; subsection 28-106.302(1), 
which provides for evidence in proceed- 
ings not involving disputed issues of 
material fact; and subsection 28- 
110.005(2)-(4), which relates to the bid 
protest bond. Staff for the commission 
subsequently agreed to amend two of 
those rules to resolve JAPC’s objections. 

Further, clarifications made to the 
1996 APA in the 1997 glitch bill neces- 
sitate additional revisions to the uni- 
form rules. For example, an amend- 
ment to F.S. §120.57(2)(a)2 addressed 
JAPC’s objection to subsection 28- 
106.302(1) and specifically gave the 
option to the nonagency party as to 
the type of evidence to be considered 
where no material facts are in dis- 
pute, a change contrary to the rule. 
The glitch bill also changed the tim- 
ing for mediation requests, requiring 
those rule provisions to be amended. 
The videotaping rules no longer have 
a statutory basis and must be 
amended. Finally, the uniform rules 
are now required to include proce- 
dures for the revocation of emergency 
or temporary variances or waivers. 

The Governor has reconvened the 
uniform rules working group and the 
rules are being analyzed so that all 
changes necessary to meet JAPC’s ob- 
jections and to conform the rules to 
the 1997 statutory amendments can 
be effectuated at one time. Since the 
revisions are not expected to be ex- 
tensive and it will be a number of 
months before any rule revisions can 
be finalized, the complete set of Uni- 
form Rules of Procedure is included in 
this issue of The Florida Bar Journal. 


Conclusion 

As a result of the 1996 APA, agen- 
cies are more accountable for their de- 
cisions; the kinds of rules agencies are 
permitted to promulgate are more 
limited; and the opportunities for sub- 
stantially affected persons to chal- 
lenge rules are more numerous. 

In addition, the Governor’s and 
legislature’s common goals of flexibil- 
ity and accountability are now codi- 
fied in the APA. The 1997 APA “glitch 
bill,” by clarifying agency rulemaking, 


the scope of coverage of the APA, and 
the framework for administrative 
hearings, along with the Uniform 
Rules of Procedure, continue to move 
forward the laws regulating Florida’s 
administrative law processes that 
touch the lives of all of its citizens. OQ 


1 The working group consisted of Scott 
Boyd, Martha Edenfield, Wade Hopping, 
Booter Imhof, Debby Kearney, Linda 
Lettera, Steve Mathues, Li Nelson, Steve 
Pfeiffer, Jim Rhea, Bob Rhodes, Linda Rigot, 
Larry Sellers, Dan Stengle, and Bill Will- 
iams. Others came to the meetings and par- 
ticipated fully. 

? All references are to Florida Statutes 
(1996 Supp.), as amended by 1997 Fla. Laws 
ch. 176. 
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TRIAL LAWYERS FORUM 


A Lawyer’s Trial Book— 
A Guide to the 1997 Amendments to the 
Florida Rules of Civil Procedure 


he method in which civil liti- 

gation in Florida is conducted 

has been changed by the 

Florida Supreme Court.' Of 
the numerous rule changes, civil trial 
practitioners must be aware of certain 
technical and substantial changes to 
eight of the rules. This article exam- 
ines these important changes. 


Rule 1.061. Choice of Forum 
(Formerly Forum Non Conveniens) 

The rule was adopted as a result of 
Kinney System, Inc. v. Continental Ins. 
Co., 674 So. 2d 86 (Fla. 1996), and 
should be interpreted in light of that 
opinion. Kinney extends Florida forum 
non conveniens jurisprudence to the 
limits of its federal analogue. The rule 
provides for dismissal of a cause of ac- 
tion on the theory that a satisfactory 
remedy may be more conveniently 
found in a jurisdiction other than 
Florida. 

Subsection (a) establishes the crite- 
ria that the court must apply in its 
analysis. As a prerequisite to dismissal, 
the court must determine: 1) that an 
adequate alternate forum exists; 2) that 
all relevant factors of private interest 
favor the alternate forum, weighing in 
the balance a strong presumption 
against disturbing plaintiffs’ initial fo- 
rum choice; 3) if the balance of private 
interests is at or near equipoise, 
whether factors of public interest tip 
the balance in favor of trial in the al- 
ternate forum; and 4) that the trial 
judge will ensure that the plaintiffs can 
reinstate their suit in the alternate fo- 
rum without undue inconvenience or 
prejudice. 

The rule also provides that dismissal 
shall be in the sound discretion of the 
trial court and reviewed under an abuse 
of discretion standard. Under Kinney, 
the grounds for dismissal criteria may 


Civil trial 
practitioners 
should be aware 
of certain technical 
and substantial 
amendments to 
eight of the Florida 
Rules of Civil 
Procedure 


by Judge Eugene J. Fierro 


be satisfied if service of process on the 
defendant is available in the alternate 
forum. Alternate forums are inadequate 
only if the “remedy available there 
clearly amounts to no remedy at all.” 
In Ciba-Geigy Ltd. v. The Fish Peddler, 
Inc., 691 So. 2d 1111 (Fla. 4th DCA 
1997), the appellate court bifurcated 
the analysis into availability of the fo- 
rum and the adequacy‘ of the remedy 
in the alternate forum. 

The “private interests” referred to in 
the amendment are not to be broadly 
interpreted. They include all practical 
considerations that make trial of a case 
easy, expeditious, and inexpensive. Gulf 
Oil Corp. v. Gilbert, 330 U.S. 501, 508 
(1947). It also includes the enforceabil- 
ity of a judgment, and the relative ob- 
stacles to a fair trial. Id. Moreover, the 
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court must consider a strong presump- 
tion favoring the plaintiff’s choice of 
forum. However, “private interests” do 
not include the availability or unavail- 
ability of advantageous legal theories, 
a history of stingy awards, or proce- 
dures that may affect outcomes but do 
not deprive the plaintiff of any remedy.® 

The trial court determines the bal- 
ance of private interests where the pri- 
vate interests are “at or near equi- 
poise.” “Equipoise” means that the 
advantages and disadvantages of the 
alternative forum will not undermine 
or favor the private interests of any 
particular party, as compared with the 
forum in which suit was filed.’ The 
court has authority to weigh the public 
interest of the community to promote a 
more efficient utilization of judicial re- 
sources. Public interests are: 1) the abil- 
ity of the courts to protect their dock- 
ets from causes that lack significant 
connection to the jurisdiction; 2) the 
ability of courts to encourage trial of 
controversies in the localities where 
they arise; 3) the ability of courts to 
consider their familiarity with govern- 
ing law when deciding whether to re- 
tain jurisdiction over a case; and 4) the 
possibility of undue burden on the com- 
munity or that there is little or no pub- 
lic interest in the dispute.*® 

Rule 1.061 provides a method to 
maintain the status quo until the case 
is refiled in the more convenient juris- 
diction. The rule also provides for stipu- 
lations to dismiss subject to approval 
by the trial court.’ In moving for forum 
non conveniens, the defendant waives 
a statute of limitations defense in a sub- 
sequently filed case.’° Absent a waiver, 
if the plaintiff does not refile the action 
in the new forum within 120 days, he 
or she loses the benefits of any and all 
stipulations." However, subsection (e) 
allows waiver for special or extraordi- 


nary circumstances that may occur in 
the more convenient forum.” Finally, 
subsection (f) requires that all stipula- 
tions be reduced to writing and signed 
by the parties. 


Rule 1.070. Service of 
Process 

Fta. R. P. 1.070(i) formalizes the 
conditions for a defendant’s waiver of 
service of process. Only the manner of 
service is waived. The defendant does 
not waive any objection to venue, juris- 
diction over the person, or admit to the 
sufficiency of the pleadings or to alle- 
gations regarding jurisdiction. 

The plaintiff may notify any defen- 
dant of the commencement of the ac- 
tion and request that the defendant 
waive service of the summons. The 
plaintiff’s notice and request for waiver 
of service of process’ must be in writ- 
ing and addressed directly to the defen- 
dant or, if the defendant is a corpora- 
tion, to an officer or managing or 
general agent or other agent authorized 
by appointment or law to receive ser- 
vice of process. 


The notice and request for waiver 
must be sent by certified mail; state the 
date on which it was sent by certified 
mail; and identify the court in which 
the action has been filed. It must be 
accompanied by a copy of the complaint. 

Additionally, it must inform the de- 
fendant of the consequences of compli- 
ance and noncompliance. The plaintiff 
must also provide the defendant with 
an extra copy of the notice and request 
as well as a prepaid means of written 
compliance. The defendant has 20 
days’ from receipt of the notice and 
request to return the waiver. If the de- 
fendant fails to timely comply with the 
request for waiver, without good cause, 
the court shall impose the subsequent 
costs incurred in effecting service on the 
defendant. 


Rule 1.280. Discovery 

Fa. R. Civ. P. 1.280 was amended to 
permit inquiry into expert witnesses’ fi- 
nances and provides for procedures to 
resolve claims of privilege or protection 
of trial preparation materials and is 
derived from the Florida Supreme 


Court’s decision in Elkins v. Syken, 672 
So. 2d 517 (Fla. 1996). Subsection 
(b)(4)(A)Gii) provides parameters for 
discovering employment and financial 
information from experts testifying at 
trial. It permits counsel to delve into 
an expert’s potential bias predicated 
upon the expert’s income earned as an 
expert. It does so without permitting 
unduly burdensome discovery requests. 
Under this rule, the party seeking 
discovery is permitted to discover: the 
scope of employment and compensation 
of the expert in the pending case; the 
expert’s general litigation experience 
including the percentage of work the 
expert does for plaintiffs and defen- 
dants; the identity of other cases in 
which the expert has testified at depo- 
sition or trial within a reasonable pe- 
riod of time; and an approximation of 
the number of hours, percentage of 
hours, or percentage of income derived 
from serving as an expert witness. How- 
ever, the expert does not have to dis- 
close earnings as an expert witness or 
income derived from other services. 
The expert may be required to pro- 
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duce financial or business records only 
in the most compelling circumstances 
and will not be required to compile or 
produce nonexistent business records. 

The court also adopted a new subsec- 
tion (b)(5) clarifying claims of privilege 
or protection. The party must make the 
claim expressly describing the nature 
of the documents, communications, or 
things not produced or disclosed in a 
manner that, without revealing infor- 
mation itself privileged or protected, 
will enable other parties to assess the 
applicability of the privilege or protec- 
tion. This rule is derived from Fep. R. 
Civ. P. 26 (b)(5)(1993). 


Rule 1.310. Depositions Upon 
Oral Examination and Rule 
1.380. Failure to Make 
Discovery: Sanctions 

The amendment to Fa. R. Civ. P. 
1.310(c) specifically targets improper 
objections by counsel. Under this rule, 
attorneys are required to make objec- 
tions in a concise, nonargumentative, 
and nonsuggestive manner. Aparty may 
instruct a deponent not to answer only 
when necessary to preserve a privilege, 
to enforce a limitation on evidence di- 
rected by the court, or to present a mo- 
tion to terminate or limit examination 
pursuant to Fa. R. Civ. P. 1.310(d). 

The amendment to F a. R. Civ. P. 
1.380(4) is a significant change. By add- 
ing the words “or counsel,” an unwary 
attorney may be ordered to personally 
pay reasonable expenses and attorneys’ 
fees as a sanction. 


Rule 1.351. Production of 
Documents and Things 
Without Deposition and Rule 
1.410. Subpoenas 

F.a. R. Civ. P. 1.351 allows the attor- 
ney of record to issue subpoenas for the 
production of documents from a non- 
party without deposition.’* The notice 
of production to a nonparty and pro- 
posed subpoena are served on every 
other party at least 10 days before the 
subpoena is issued.'’ The notice and 
proposed subpoena are not to be fur- 
nished to the person to be served, al- 
lowing the opposing parties to make 
objections without the possibility of 
premature discovery of the document 
or thing by a nonparty.’* No hearing is 
provided for objections but all parties 
may obtain relief under Rule 1.310.'° 

Under Rule 1.410(a), the attorney of 
record may now issue a subpoena for 


Under amendments 
to Rule 1.310(c) 
attorneys are 
required to make 
objections in a 
concise, 
nonargumentative, 
and nonsuggestive 
manner 


deposition or testimony in court.” The 
rule does not change any other require- 
ment or precedent for the issuance or 
use of subpoenas.” 


Rule 1.442. Proposal for 
Settlement 
(Formerly Offer of Judgment) 

The rule applies to all proposals for 
settlement authorized by Florida law, 
regardless of the terms used to refer to 
such offers, demands, or proposals and 
supersedes all other provisions of the 
rules and statutes that may be incon- 
sistent with this rule.” 

Attorneys’ fees as a sanction for fail- 
ure or refusal to accept an offer or de- 
mand for judgment has been extremely 
nettlesome in Florida jurisprudence.” 

The new rule incorporates the pro- 
cedures of F.S §768.79(1990) and 
§73.032 (1994). In an attempt to clarify 
“offer of judgment” (now, Proposal for 
Settlement), the Supreme Court has 
accepted the recommended procedural 
changes to Fa. R. Civ. P. 1.442. The rule 
only applies to the procedural aspects 
of these statutes and does not affect the 
substantive right to attorneys’ fees. It 
is recommended that the rule not be 
cited as the sole legal basis for a claim 
for attorneys’ fees. 

Subsection (b) provides that no pro- 
posal may be served on the defendant 
until 90 days after service of process. 
The plaintiff may not be served with a 
proposal until 90 days after the com- 
mencement of the action. No proposal 
shall be served later than 45 days be- 
fore the time set for trial. 

The new rule prohibits proposals 
within 45 days of trial.** However, the 
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Fifth District Court of Appeal found 
that, in its prior incarnation, Rule 1.442 
was subject to the extension of time 
provisions of Fa. R. Civ. P. 1.090. Goldy 
v. Corbett Crane Services, Inc., 692 So. 
2d 225 (Fla. 5th DCA 1997). 

Subsection (c) expands the require- 
ments of F.S. §768.79 (1990) in regard 
to the form and content of the proposal 
for settlement. It is important for coun- 
sel to identify the applicable Florida 
law under which the proposal for settle- 
ment is being made. 

Identification of the claim(s) to be 
resolved in the offer is also critical.”® 
Subsection (c) requires the proposal to 
identify the claim(s) that it is attempt- 
ing to resolve; state with particularity 
any relevant conditions; and include 
with particularity all nonmonetary 
terms of the proposal. Finally, it clari- 
fies the situation engendered by the 
court’s decision in Fabre v. Marin, 623 
So. 2d 1182 (Fla. 1993), abrogating joint 
and several liability. It further provides 
that a proposal may be made by or to 
any party or parties and by or to any 
combination of parties properly identi- 
fied in the proposal. A joint proposal 
shall state the amount and terms at- 
tributable to each party. 

Subsections (d) and (e) set out the 
conditions under which the proposal 
should be filed with the court and how 
the proposal may be withdrawn. The 
proposal should not be filed with the 
court unless it is necessary to enforce 
the provisions of the rule.”* The pro- 
posal may be withdrawn in writing be- 
fore acceptance is delivered. 

Under subsection (f) the acceptance 
or rejection of a proposal must be in 
writing and submitted within 30 days 
after service of the proposal. No oral 
communication shall constitute an ac- 
ceptance, rejection, or counteroffer. The 
rule specifically excludes additional 
time for service by mail. 

Subsection (g) provides for sanctions 
for nonacceptance. Application shall be 
by an appropriate motion filed within 
30 days after entry of judgment in a 
nonjury action, the return of the ver- 
dict in a jury action, or the entry of a 
voluntary or involuntary dismissal. In 
Gulliver Academy, Inc. v. Bodek, 694 So. 
2d 675 (Fla. 1997), the Florida Supreme 
Court found that although FS. 
§768.79(6) (1990) requires that a mo- 
tion for attorneys’ fees be filed within 
30 days after entry of the judgment in 
a nonjury action or the return of the ver- 


dict in a jury action, such requirement 
is procedural. 

Additionally, Gulliver Academy, Inc., 
provides an exception to the rule’s 30- 
day requirement. In that case, the trial 
court entered a final judgment in favor 
of the defendant but “reserved jurisdic- 
tion” to consider a motion for attorneys’ 
fees and costs. The Supreme Court 
found that as long as the court retained 
jurisdiction to award attorneys’ fees, the 
motion for fees did not need to be filed 
within 30 days of the judgment as long 
as it was filed within a reasonable time 
frame. However, even if the final judg- 
ment did not retain jurisdiction and the 
parties seeking fees filed their motion 
more than 30 days after the judgment, 
the trial court could still grant the mo- 
tion for attorneys’ fees, but the parties 
must show excusable neglect in accor- 
dance with R. P. 1.090 (b). 

Under subsection (h), the court may, 
in its discretion, determine that a pro- 
posal was not made in “good faith.” In 
such cases the court may disallow an 
award of fees and costs. This subsec- 
tion provides six factors?’ that the court 


shall consider along with other “rel- 
evant criteria.” It is recommended that 
counsel cite these factors when plead- 
ing and arguing the reasonableness of 
the amount of an award of attorneys’ 
fees pursuant to this section. 

Subsection (j) provides that media- 
tion has no effect on the dates during 
which the parties are permitted to 
make or accept a proposal for settle- 
ment. 

The “amount” to offer is still vexa- 
tious for trial counsel in some cases. In 
People’s Gas System, Inc. v. Acme Gas 
Corp., 689 So. 2d 292 (Fla. 3d DCA 
1997), the court held that where undis- 
puted evidence strongly indicated that 
the defendants had no liability, it was 
reasonable for them to make only nomi- 
nal offers to the plaintiff. The defen- 
dants’ belief that their nominal offers 
would be rejected was not a good faith 
determination. 

FS. §768.89 does not contain a defi- 
nition. Without such a definition of 
“good faith,” counsel must look to the 
case law. Eagleman v. Eagleman, 673 
So. 2d 946 (Fla. 4th DCA 1996), de- 


parted from prior cases interpreting the 
statute. Eagleman is a case emanating 
from a criminal battery charge filed 
against the plaintiff by his former wife. 
After acquittal, the former husband 
filed a civil malicious prosecution claim 
seeking compensatory damages. The 
former wife filed an offer of judgment 
of $100 that was not accepted. During 
the proceedings, the former husband 
voluntarily dismissed his claim with 
prejudice. The appellate court held that 
the former wife’s “offer” did not meet 
the “good faith” requirement because it 
was deemed to be a predicate for a fu- 
ture award of fees and costs and had 
“no reasonable relativity to the amount 
of damages or realistic assessment of 
liability.” Prior to this case, several 
cases held that nominal offers could be 
considered good faith offers.” 


Rule 1.480. Motion for a 
Directed Verdict 

A technical amendment to the rule 
clarifies that the time limits in this rule 
are based on service.”? Subsection (b) 
now states “within 10 days after the 
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return of a verdict, a party who has 
timely moved for a directed verdict may 
serve a motion to set aside the verdict 
and any judgment entered thereon and 
to enter judgment in accordance with 
the motion for directed verdict. If a ver- 
dict was not returned, a party who has 
timely moved for a directed verdict may 
serve a motion for judgment in accor- 
dance with the motion for a directed 
verdict within 10 days after discharge 


of the jury.” 


Rule 1.730. Completion of 
Mediation 

Subsection (b) is amended to add 
“partial” agreements in mediation and 
also clarifies the procedure for conclud- 
ing mediation. A report of the agree- 
ment shall be submitted to the court or 
a stipulation of dismissal shall be filed. 
The mediator shall report the existence 
of the signed or transcribed agreement 
to the court without comment within 
10 days. The procedure is designed to 
ensure confidentiality under F.S. 
§44.102(3).*° O 


1 In re Amendments to Florida Rules of 
Civil Procedure, 682 So. 2d 105 (Fla. 1996). 

2 Kinney, 674 So. 2d at 91. 

3“A forum is available when the entire 
case and all parties can come within the ju- 
risdiction of that forum.” Ciba-Geigy, 691 So. 
2d at 1115, quoting In re Crash Disaster 
Near New Orleans, LA, 821 F.3d 1147, 1165 
(5th Cir. 1987), vacated on other grounds, 
Pan American World Airways, Inc. v. Lopez, 
490 U.S. 1032 (1989). 

* “A foreign forum is adequate when the 
parties will not be deprived of all remedies 
or treated unfairly, even though they may 
not enjoy the same benefits as they might 
receive in an American Court.” Id. 


5 Kinney, 674 So. 2d at 91. However, the 
court in Ciba-Geigy, applied federal juris- 
prudence finding that a foreign plaintiff was 
not entitled to the strong presumption. 

8 Td. 

7 Court commentary to Fia. R. Civ. P. 
1.061. 

Fra. R. Civ. P. 1.061(b). 

10 Fria. R. Civ. P. 1.061(c). 

1 Fra. R. Civ. P. 1.061(d). 

2 Court commentary to Fia. R. Civ. P. 
1.061. 

18 See Fia. R. Civ. P. Form 1.902(c). 

14 The time is extended to 30 days if the 
defendant is outside the United States. 

8 In Elkins v. Syken, 644 So. 2d 539 (Fla. 
3d D.C.A. 1994), three years was reason- 
able. 

16 The form is found in Fia. R. Civ. P. 
1.922(c), (d). 

17 Service by mail (must be served at least 
15 days before issuance). 

18 Committee note, 1996 Amendment to 
Fra. R. Civ. P. 1.351. 

19 Fia. R. Civ. P. 1.310(h) provides for an 
award of expenses and attorneys’ fees for 
failure to attend or to properly notice a depo- 
sition. 

20 The forms are found in FLa. R. Civ. P. 
1.910(b), 1.911(b), and 1.913(b). 

21 Committee notes, 1996 Amendments to 
R. Civ. P. 

22 Fa. R. Civ. P. 1.442 (a) 

°3 For a history of the case law under this 
rule, see David L. Kian, The 1996 Amend- 
ments to Florida Rule of Civil Procedure 
1.442: Reconciling a Decade Of Confusion, 
71 Fia. B. J. 32 (July/Aug. 1997). 

24 For an example of the problems the new 
rule attempts to correct see Hanzelik v. 
Grottoli and Hudon Investments of America, 
Inc., 687 So. 2d 1363 (Fla. 4th D.C.A. 1997). 

25 See Security Professionals, Inc. v. Segall, 
685 So. 2d 1381 (Fla. 4th D.C.A. 1997), de- 
fining “the parties” bound by an offer of judg- 
ment, and Holub v. Kinder Mobile Homes 
Sales, Inc., 691 So. 2d 8 (Fla. 5th D.C.A. 
1997) (authority to accept). See also, Hart- 
ford Casualty Insurance Co. v. Silverman, 


“That's not what | said. Read back the passage starting with ‘of course | love you.” 


689 So. 2d 346 (Fla. 3d D.C.A. 1997) (ambi- 
guity of offer). 

26 Query: May a “notice of filing” be dock- 
eted? Probably not, since subsection (1) 
states that “evidence of a proposal or ac- 
ceptance thereof is admissible only in pro- 
ceedings to enforce” or to determine impo- 
sition of sanctions. 

27 Fa. R. Civ. P. 1.442(h). Costs and Fees. 
(2) (a) The then-apparent merit or lack of 
merit in the claim. 

(b) The number and nature of proposals 
made by the parties. 

(c) The closeness of questions of fact and law 
at issue. 

(d) Unreasonable refusal to furnish infor- 
mation necessary to evaluate offer. 

(e) Whether the suit was a test case pre- 
senting important questions affecting non 
parties. 

(f) the amount of the additional delay cost 
and expense incurred. 

28 Notably Gasperin v. Reeves, 664 So. 2d 
1062 (Fla. 2d D.C.A. 1995) Wherein an of- 
fer was deemed made in good faith. See also 
O’Neil v. Wal-Mart Stores, Inc., 602 So. 2d 
1342 (Fla. 5th D.C.A. 1992), for an analysis 
of an offer of “one (1) dollar plus taxable 
costs.” 

2° Committee note to 1996 Amendment to 
Fa. R. Civ. P 1.480. 

3° Committee note to 1996 Amendment to 
Fa. R. Civ. P. 1.730. 
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CHAPTER 28-101 

ORGANIZATION 
28-101.001 Statement of Agency 
Organization and Operation. 

(1) The agency head shall main- 
tain a current Statement of Agency Or- 
ganization and Operation. The state- 
ment shall describe the organization of 
the agency and outline the general 
course of the agency’s operations. The 
purpose of the statement is: 

(a) Toinform the public, in a com- 
plete and concise manner, of the nature 
of the agency’s business, operations, 
delegation of authority, internal orga- 
nization and other related matters; 

(b) To provide assistance to the 
public when dealing with the agency; 
and 

(c) To expedite the processing of 
agency matters on behalf of the public. 

(2) The Statement of Agency Or- 
ganization and Operation shall: 

(a) Describe the agency head and 
his or her duties, as well as state the 
method of selection or appointment of 
the agency head, and the length of his 
or her term. 

(b) Describe the organizational 
units and sub-units within the agency, 
including their assigned functions, du- 
ties, responsibilities, statutory author- 
ity, and statutes and rules they are 
charged with implementing. The des- 
ignation of units and sub-units shall be 
consistent with Section 20.04, FS., or 
as otherwise provided by law. 

(c) Describe the manner by which 
publications, documents, forms, appli- 
cations for licenses, permits and other 
similar certifications or rights granted 
by the agency, or other information, 
may be obtained. 

(d) Identify the agency clerk by 
name, position, address, and telephone 
number; and set out his or her duties 
and responsibilities. 

(e) State whether documents can 
be filed by electronic transmission, in- 
cluding applicable telephone numbers, 
and set forth the acceptable nature and 
scope of such filings, including the fol- 
lowing: 

& That a party who files a docu- 
ment by electronic transmission repre- 
sents that the original physically signed 
document will be retained by that party 
for the duration of the proceeding and 
of any subsequent appeal or subsequent 
proceeding in that cause, and that the 
party shall produce it upon the request 
of other parties. 
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2. That a party who elects to file 
a document by electronic transmission 
shall be responsible for any delay, dis- 
ruption, or interruption of the electronic 
signals and accepts the full risk that 
the document may not be properly filed 
with the clerk as a result. 

3. That the filing date for an elec- 
tronically transmitted document shall 
be the date the agency clerk receives 
the complete document. 

(f) Identify the name and address 
of the appropriate contact person for 
obtaining information about variances 
from or waivers of agency rules, and 
indicate how to file a petition for vari- 
ance or waiver. 

(3) The agency head shall provide 
a copy of its Statement ofAgency Orga- 
nization and Operation to any person 
upon request. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54(5)(b)5. FS. 
History—New 4-1-97. 


CHAPTER 28-102 
AGENDAAND SCHEDULING OF 
MEETINGS AND WORKSHOPS 
28-102.001 Notice of Public Meeting, 

Hearing, or Workshop. 

28-102.002 Agenda of Meetings, Hear- 
ings, and Workshops. 

28-102.003 Emergency Meetings. 
28-102.001 Notice of Public Meet- 
ing, Hearing, or Workshop. 

(1) Except where otherwise pro- 
vided, the agency shall give at least 
seven days notice of any public meet- 
ing, hearing, or workshop by publica- 
tion in the Florida Administrative 
Weekly. Provisions regarding notices of 
rulemaking hearings are found in Rule 
28-103.001. Provisions regarding no- 
tices of hearings in proceedings for de- 
termining substantial interests are 
found in Rules 28-106.208 and 28- 
106.302. 

(2) The agency shall utilize the 
following form in providing notice of the 
public meeting, hearing, or workshop. 
NOTICE OF PUBLIC MEETING, 
HEARING, OR WORKSHOP 

The (name of the agency) announces 
a public meeting, hearing, or workshop 
to which all persons are invited. 
DATE AND TIME: —— 

PLACE: —— 
PURPOSE: —— 

Acopy of the agenda may be obtained 
by writing to (name of the agency) at 
(headquarters address) or by calling 
(name) at (phone #). 


Pursuant to the provisions of the 
Americans with Disabilities Act, any 
person requiring special accommoda- 
tions to participate in this workshop/ 
hearing/meeting is asked to advise the 
agency at least 48 hours before the 
workshop/hearing/meeting by contact- 
ing (name) at (telephone number). If 
you are hearing or speech impaired, 
please contact the agency by calling 
(telephone number of TDD). 

Specific Authority 120.54(5) FS. Law 
Implemented 120.525 FS. 
History—New 4-1-97. 

28-102.002 Agenda of Meetings, 
Hearings, and Workshops. 

(1)(a) The agenda shall state with 
specificity the items which will be con- 
sidered at a meeting, hearing, or work- 
shop. All matters involving the exercise 
of agency discretion and policy-making 
shall be listed and summarized on the 
agenda. Matters which are solely min- 
isterial, or internal administrative 
matters which do not affect the inter- 
ests of the public generally, may be in- 
cluded on the agenda. 

(b) The agency shall utilize the 
following form, or substantially simi- 
lar form in preparing its agenda: 
NAME OF AGENCY 
TIME, DATE & PLACE OF MEETING 
THIS MEETING IS OPEN TO THE 
PUBLIC 

1. Call to Order. 

2. Review of Minutes. 

3. Old Business: Specific listing 
of all matters involving agency discre- 
tion or policy-making with brief sum- 
mary of each. 

4. New Business: Specific listing 
of all matters involving agency discre- 
tion or policy-making with brief sum- 
mary of each. 

5. Other Business: Specific list- 
ing of all matters involving agency dis- 
cretion or policy-making with brief 
summary of each. 

(2) The person designated to pre- 
side may make specific changes in the 
agenda after it has been made avail- 
able for distribution, only for “good 
cause” shown. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.525 FS. 
History—New 4-1-97. 

28-102.003 Emergency Meetings. 

(1) Theagency may hold an emer- 
gency meeting notwithstanding the pro- 
visions of Rules 28-102.001 and 28- 
102.002 for the purpose of acting upon 
emergency matters affecting the pub- 
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lic health, safety or welfare. 

(2) Whenever an emergency meet- 
ing is scheduled to be held, the agency 
shall give notice of the meeting by any 
procedure that is fair under the circum- 
stances, such as notifying at least one 
major newspaper of general circulation 
in the area where the meeting will take 
place, and the agency may also notify 
all major wire services of the time, date, 
place, and purpose of the meeting. 

(3) Following an emergency meet- 
ing, the agency shall publish in the 
appropriate publication prescribed by 
Section 120.54(3), F.S., notice of the 
time, date and place of the meeting, a 
statement setting forth the reasons why 
an emergency meeting was necessary 
and a statement setting forth the ac- 
tion taken at the meeting. This notice 
is in addition to the notice requirements 
of Section 120.525(3)(c), 

Specific Authority 120.54(5) FS. Law 
Implemented 120.525(3), 120.54(5)(b)1. 
FS. 

History—New 4-1-97. 


CHAPTER 28-103 
RULEMAKING 
28-103.001 Notice ofAgency Rulemaking 

Proceedings. 
28-103.002 Rule Development Work- 
shops. 
28-103.003 Negotiated Rulemaking. 
28-103.004 Public Hearing. 
28-103.005 Evidentiary Proceeding Dur- 
ing Rulemaking. 
28-103.006 Petitions to Initiate Rule- 
making. 
28-103.001 Advance Notice of 
Agency Rulemaking Proceedings. 
Any person may file a written request 
with the agency to be given advance 
notice of agency proceedings to adopt, 
amend, or repeal a rule, as provided in 
Section 120.54(3)(a)3., E.'S. The written 
request may specify that advance no- 
tice is requested of all agency 
rulemaking proceedings, or of only 
those agency rulemaking proceedings 
involving specific subjects. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.54(2)(a), (3)(a) FS. 
History—New 4-1-97. 
28-103.002 Rule Development Work- 
shops. 
(1) 


Whenever requested in writ- 
ing by any affected person, the agency 
must either conduct a rule development 
workshop prior to proposing rules for 
adoption or the agency head must ex- 
plain in writing why a workshop is un- 


necessary. When rule development 
workshops are conducted in various 
regions of the state, they may be con- 
ducted either in person or through com- 
munications media technology as set 
out in Chapter 28-109, F.A.C. 

(2) The agency should consider 
conducting a rule development work- 
shop whenever a workshop would help 
the agency understand and address 
concerns of affected persons. The 
agency should consider the following 
factors in determining whether to con- 
duct a rule development workshop: 

(a) The complexity or controver- 
sial nature of issues being addressed. 

(b) Whether rules being consid- 
ered for adoption have an impact on 
regulated interests. 

(c) Whether rules being consid- 
ered for adoption involve people with 
competing interests. 

(d) Whether rules being consid- 
ered for adoption relate to emerging 
policies for which investigation of the 
factual basis for regulatory alternatives 
is required. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54(2)(c), (5) FS. 
History—New 4-1-97. 

28-103.003 Negotiated Rulemaking. 

(1) The agency may develop rules 
through negotiated rulemaking. Nego- 
tiated rulemaking is a process that uses 
a committee of designated representa- 
tives to draft a mutually acceptable 
proposed rule. The agency should con- 
sider the following factors in determin- 
ing whether to use negotiated 
rulemaking: 

(a) Whether there is a need for a 
rule; 

(b) Whether there are identifiable 
multiple interests that will be affected 
by the rule; 

(c) Whether a balanced commit- 
tee of interested persons who are will- 
ing to negotiate in good faith and who 
can represent identified interests can 
be assembled; 

(d) Whether there is a reasonable 
likelihood that a committee can reach 
a consensus within a fixed period of 
time; 

(e) Whether negotiated rulemaking 
processes will unreasonably delay imple- 
menting legislation; 

(f) | Whether the agency has re- 
sources, including technical assistance, 
to commit to support negotiated 
rulemaking; 

(g) | Whether the agency will use 


the consensus of the committee as the 
basis for proposing a rule, consistent 
with its statutory responsibilities. 

(2) When the agency chooses to 
use negotiated rulemaking, it shall 
publish a notice in the Florida Admin- 
istrative Weekly. The notice shall in- 
clude: 

(a) An announcement that the 
agency intends to convene a negotiated 
rulemaking proceeding; 

(b) Adescription of the subject and 
scope of the rule to be developed; 

(c) In addition to the require- 
ments of Section 120.54(2)(d)2., F.S., a 
list of the rulemaking committee mem- 
bers, including their addresses and 
business telephone numbers; 

(d) Aschedule for completing the 
work of the committee; 

(e) <A statement of how persons 
who believe that their interests are not 
adequately represented may apply to 
participate on the committee. 

(3) The agency shall respond in 
writing to requests for membership set- 
ting forth reasons for granting or de- 
nying the requests. 

(4) The negotiating committee 
shall be chaired by a neutral facilita- 
tor or mediator. The facilitator/media- 
tor shall serve subject to the approval 
of the committee. 

(5) The negotiating committee 
shall report the results of its delibera- 
tions to the agency within the time 
frame specified in the notice of negoti- 
ated rulemaking. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54(2)(d) FS. 
History—New 4-1-97. 

28-103.004 Public Hearing. 

(1) The notice of intent to adopt, 
amend, or repeal a rule may provide 
that a public hearing will be held. 

(2) Arequest for a public hearing, 
pursuant to Section 120.54(3)(c)1., FS., 
shall be in writing and shall specify how 
the person requesting the public hear- 
ing would be affected by the proposed 
rule. The request shall be submitted to 
the agency within 21 days after notice 
of intent to adopt, amend, or repeal the 
rule is published as required by law, in 
accordance with the procedure for sub- 
mitting requests for public hearing 
stated in the notice of intent to adopt, 
amend, or repeal the rule. 

(3) The agency may conduct a 
public hearing. The agency must con- 
duct a public hearing if the proposed 
rule does not relate exclusively to prac- 
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tice or procedure, and if an affected 
person timely submits a written re- 
quest. 

(4) Ifthe notice of intent to adopt, 
amend, or repeal a rule did not notice a 
public hearing and the agency deter- 
mines to hold a public hearing, the 
agency shall publish notice of a public 
hearing in the same manner as is re- 
quired for publication of a notice of 
rulemaking at least 7 days before the 
scheduled public hearing. The notice 
shall specify the date, time, and loca- 
tion of the public hearing, and the 
name, address, and telephone number 
of the agency contact person who can 
provide information about the public 
hearing. 

(5) The purpose of a public hear- 
ing is to provide affected persons and 
other members of the public a reason- 
able opportunity for presentation of 
evidence, argument and oral state- 
ments, within reasonable conditions 
and limitations imposed by the agency 
to avoid duplication, irrelevant com- 
ments, unnecessary delay, or disruption 
of the proceeding. 

(6) Theagency head, any member 
thereof, or any person designated by the 


agency head may preside at the public 
hearing. The agency must ensure that 
the persons responsible for preparing 
the proposed rule are available to ex- 
plain the agency’s proposal and to re- 
spond to questions or comments regard- 
ing the proposed rule. 


(7) Written statements may be 
submitted by any person within a speci- 
fied period of time prior to or following 
the public hearing. All timely submit- 
ted written statements shall be consid- 
ered by the agency and made a part of 
the rulemaking record. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.525, 120.54(3)(c) FS. 
History—New 4-1-97. 

28-103.005 Evidentiary Proceeding 
During Rulemaking. 

(1) At any time before the conclu- 
sion of a public hearing conducted un- 
der the provisions of Section 120.54(3), 
FS., any person who asserts that his 
or her substantial interests will be af- 
fected in the proceedings, and who dem- 
onstrates that the rulemaking proceed- 
ings do not provide an adequate 
opportunity to protect his or her sub- 
stantial interests, may request that the 
rulemaking proceedings be conducted 
under the provisions of Sections 
120.569 and 120.57, F‘S., to the extent 
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necessary to provide an adequate op- 
portunity to protect his or her substan- 
tial interests. 

(2) The agency shall determine 
the merits of the request and grant or 
deny it. 

(3) If the agency grants the re- 
quest, the rulemaking proceeding shall 
be suspended until the evidentiary pro- 
ceeding has been concluded. The agency 
shall not file the proposed rule for adop- 
tion until the request has been denied, 
or until the issues raised in the request 
have been resolved by the agency. 

(4) Unless the agency rejects the 
request, the agency shall publish no- 
tice in the same manner as is required 
for the publication of a notice of 
rulemaking that a request for eviden- 
tiary proceeding has been submitted. 
The notice shall contain sufficient in- 
formation to advise substantially af- 
fected persons of the proceeding. 

(5) The agency may determine 
that the rulemaking proceeding be con- 
ducted under the provisions of Sections 
120.569 and 120.57, FS., even in the 
absence of a specific request. 

(6) The agency head or a member 
thereof may conduct the proceeding or 
it may request that the Division of Ad- 
ministrative Hearings assign an ad- 
ministrative law judge to conduct the 
proceeding. If the agency requests that 
the Division of Administrative Hear- 
ings assign an administrative law judge 
to conduct the proceeding, the request 
shall be made within 15 days of the 
decision to proceed under Sections 
120.569 and 120.57, FS. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54(3)(c)2. FS. 
History—New 4-1-97. 

28-103.006 Petitions to Initiate 
Rulemaking. 

(1) Petitions to initiate 
rulemaking pursuant to Section 
120.54(7), F.S., include all petitions to 
adopt, amend, or repeal a rule. All pe- 
titions to initiate rulemaking must con- 
tain the name, address, and telephone 
number of the petitioner, the specific 
rule or action requested, the reasons for 
the rule or action requested, and the 
facts showing that the petitioner is 
regulated by the agency or has a sub- 
stantial interest in the rule or action 
requested. 

(2) Petitions to initiate 
rulemaking shall be filed with the 
agency clerk. 

Specific Authority 120.54(5) FS. Law 


Implemented 120.54(7) FS. 
History—New 4-1-97. 


CHAPTER 28-104 

VARIANCE OR WAIVER 
28-104.001 Purpose; Construction. 
28-104.002 Petition for Variance or 
Waiver. 
28-104.003 Comments on Petition. 
28-104.004 Petition for Emergency Vari- 
ance or Waiver. 
28-104.005 Time for Consideration of 
Emergency Petition. 
28-104.006 Request for Information. 
28-104.001 Purpose; Construction. 

(1) The purpose of this chapter is 
to implement the provisions of Section 
120.542, FS., by setting forth the uni- 
form procedures for granting or deny- 
ing petitions for variances from and 
waivers of agency rules. 

(2) This chapter should be read in 
conjunction with the provisions of Sec- 
tions 120.52(18), 120.52(19), and 
120.542, FS. 

Specific Authority 120.54(5)(b)6., 
120.542(3) FS. Law Implemented 
120.542(3) FS. 

History—New 4-1-97. 

28-104.002 Petition for Variance or 
Waiver. 

(1) A petition for a variance from 
or waiver of an agency rule shall be filed 
with the clerk of the agency that 
adopted the rule. 

(2) The petition must include the 
following information: 

(a) The caption shall read: 
Petition for (Variance from) or (Waiver 
of) Rule (Citation) 

(b) The name, address, telephone 
number, and any facsimile number of 
the petitioner; 

(c) The name, address, telephone 
number, and any facsimile number of 
the attorney or qualified representative 
of the petitioner (if any); - 

(d) The applicable rule or portion 
of the rule; 

(e) Thecitation to the statute the 
rule is implementing; 

(f) The type of action requested; 

(g) The specific facts that demon- 
strate a substantial hardship or a vio- 
lation of principles of fairness that 
would justify a waiver or variance for 
the petitioner; 

(h) The reason why the variance 
or the waiver requested would serve the 
purposes of the underlying statute; and 

(i) A statement whether the vari- 
ance or waiver is permanent or tempo- 


rary. If the variance or waiver is tem- 
porary, the petition shall include the 
dates indicating the duration of the re- 
quested variance or waiver. 

(3) The petition for a variance or 
waiver may be withdrawn by the ap- 
plicant at any time before final agency 
action. 

(4) Upon receipt of a petition for 
variance or waiver, the agency shall 
furnish a copy of the petition to any 
other agency responsible for imple- 
menting the rule. 

Specific Authority 120.54(5)(b)6., 
120.542(3) FS. Law Implemented 
120.542(5) FS. 

History—New 4-1-97. 

28-104.003 Comments on Petition. 

(1) Any interested person or other 
agency may submit written comments 
on the petition for a variance or waiver 
within 14 days after the notice required 
by Section 120.542(6), F.'S. The agency 
shall state in any order whether com- 
ments were received by the agency. 

(2) The agency shall maintain the 
comments as part of the record. 

(3) The right to comment pursu- 
ant to this section does not alone con- 
fer party status in any proceeding aris- 
ing from a petition for variance or 
waiver. 

Specific Authority 120.54(5)(b)6., 
120.542(3) FS. Law Implemented 
120.542(6), 120.542(8) FS. 
History—New 4-1-97. 

28-104.004 Petition for Emergency 
Variance or Waiver. 

(1) A person requesting an emer- 
gency variance from or waiver of an 
agency rule shall so state in the cap- 
tion to the petition. 

(2) In addition to the other re- 
quirements of Section 120.542(5), F.S., 
and this chapter, the petition shall 
specify: 

(a) 


The specific facts that make 
the situation an emergency; and 


(b) The specific facts to show that 
the petitioner will suffer an immediate 
adverse effect unless the variance or 
waiver is issued more expeditiously 
than the time frames provided in Sec- 
tion 120.542, FS. 

Specific Authority 120.54(5)(b)6., 
120.542(3) FS. Law Implemented 
120.542(3), (5) FS. 

History—New 4-1-97. 

28-104.005 Time for Consider- 
ation of Emergency Petition. 

(1) Theagency shall grant or deny 
a petition for emergency variance or 


waiver within 30 days of its receipt by 
the agency. If such petition is not 
granted or denied within this time 
limit, the petition shall be deemed ap- 
proved unless the time limit is waived 
by the petitioner. 

(2) The agency shall issue a writ- 
ten order granting or denying the peti- 
tion. The order shall state the facts and 
reasons supporting the agency’s action. 
The agency may deny a petition based 
on its decision that the situation is not 
an emergency. The petition shall then 
be reviewed by the agency on a non- 
emergency basis as set forth in Section 
120.542(7), FS. 

(3) The duration of an emergency 
variance or waiver shall be determined 
by the agency. The agency may also con- 
sider a petition requesting the same or 
similar variance or waiver on a non- 
emergency basis. 

Specific Authority 120.54(5)(b)6., 
120.542(3) FS. Law Implemented 
120.542(3) FS. 

History—New 4-1-97. 

28-104.006 Request for Information. 

(1) When a person inquires of the 
agency about the possibility of relief 
from any rule requirements or the rem- 
edies available pursuant to Section 
120.542, F.\S., the agency shall provide 
the information required by Section 
120.542(4), F.S., within 15 days of the 
inquiry. 

(2) Inits response to a request for 
information, the agency shall indicate 
the name and address of the appropri- 
ate contact person for additional infor- 
mation and shall indicate how a peti- 
tion for variance or waiver is filed with 
the agency. 

Specific Authority 120.54(5)(b)6., 
120.542(3) FS. Law Implemented 
120.542(4) FS. 

History—New 4-1-97. 


CHAPTER 28-105 
DECLARATORY STATEMENTS 
28-105.001 Purpose and Use of Declara- 

tory Statement. 

28-105.002 The Petition. 

28-105.003 Agency Disposition. 
28-105.001 Purpose and Use of De- 
claratory Statement. A declaratory 
statement is a means for resolving a 
controversy or answering questions or 
doubts concerning the applicability of 
statutory provisions, rules, or orders 
over which the agency has authority. A 
petition for declaratory statement may 
be used only to resolve questions or 


doubts as to how the statutes, rules, or 
orders may apply to the petitioner’s 
particular circumstances. A declaratory 
statement is not the appropriate means 
for determining the conduct of another 
person or for obtaining a policy state- 
ment of general applicability from an 
agency. A petition for declaratory state- 
ment must describe the potential im- 
pact of statutes, rules, or orders upon 
the petitioner’s interests. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.565 FS. 
History—New 4-1-97. 

28-105.002 The Petition. 

A petition seeking a declaratory 
statement shall be filed with the agency 
that has the authority to interpret the 
statute, rule, or order at issue and shall 
provide the following information: 

(1) The caption shall read: 
Petition for Declaratory Statement 
Before (Name of Agency) 

(2) The name, address, telephone 
number, and any facsimile number of 
the petitioner. 

(3) The name, address, telephone 
number, and any facsimile number of 
the attorney or qualified representative 
(if any) of the petitioner. 

(4) The statutory provision(s), 
agency rule(s), or agency order(s) on 
which the declaratory statement is 
sought. 

(5) A description of how the stat- 
utes, rules, or orders may substantially 
affect the petitioner in the petitioner’s 
particular set of circumstances. 

(6) Thesignature of the petitioner 
or of petitioner’s attorney or qualified 
representative. 

(7) The date. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.565 FS. 
History—New 4-1-97. 

28-105.003 Agency Disposition. 

The agency may hold a hearing to 
consider a petition for declaratory state- 
ment. If the agency is headed by a col- 
legial body, it shall take action on a 
petition for declaratory statement only 
at a duly noticed public meeting. If a 
hearing is held, it shall be conducted 
in accordance with Sections 120.569 
and 120.57(2), FS. The agency may rely 
on the statements of fact set out in the 
petition without taking any position 
with regard to the validity of the facts. 
Within 90 days of the filing of the peti- 
tion, the agency shall render a final 
order denying the petition or issuing a 


declaratory statement. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.565 FS. 
History—New 4-1-97. 


CHAPTER 28-106 
DECISIONS DETERMINING 
SUBSTANTIAL INTERESTS 

PARTI GENERAL PROVISIONS 
28-106.101 Scope of this Chapter. 
28-106.102 Presiding Officer. 
28-106.103 Computation of Time. 
28-106.104 Filing. 

28-106.105 Appearances. 

28-106.106 Who May Appear; Criteria 
for Qualified Representatives. 
28-106.107 Standards of Conduct for 
Qualified Representatives. 

28-106.108 Consolidation. 

28-106.109 Notice to Interested Parties. 
28-106.110 Service of Papers. 
28-106.111 Point of Entry into Proceed- 
ings and Mediation. 


PART II HEARINGS INVOLVING 
DISPUTED ISSUES OF MATERIAL 
FACT 

28-106.201 Initiation of Proceedings. 
28-106.202 Amendment of Petitions. 
28-106.203 Answer. 

28-106.204 Motions. 

28-106.205 Intervention. 

28-106.206 Discovery. 

28-106.207 Venue. 

28-106.208 Notice of Hearing. 
28-106.209 Prehearing Conferences. 
28-106.210 Continuances. 

28-106.211 Conduct of Proceedings. 
28-106.212 Subpoenas. 

28-106.213 Evidence. 

28-106.214 Recordation. 

28-106.215 Post-hearing Submittals. 
28-106.216 Entry of Recommended Or- 
der. 

28-106.217 Exceptions and Responses., 


PART III PROCEEDINGS AND 
HEARINGS NOT INVOLVING DIS- 
PUTED ISSUES OF MATERIAL FACT 
28-106.301 Initiation of Proceedings. 
28-106.302 Notice of Proceeding. 
28-106.303 Motions. 

28-106.304 Continuances 

28-106.305 Conduct of Proceedings. 
28-106.306 Recordation. 

28-106.307 Post-Hearing Submittals. 


PART IV MEDIATION 

28-106.401 Scope. 

28-106.402 Contents of Request for 
Mediation. 

28-106.403 Allocation of Costs and 
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Fees. 

28-106.404 Contents of Agreement to 
Mediate. 

28-106.405 Standards of Conduct for 
Mediators. 

PART I GENERAL PROVISIONS 
28-106.101 Scope of this Chapter. 

This chapter shall apply in all pro- 
ceedings in which the substantial in- 
terests of a party are determined by the 
agency and shall be construed to secure 
the just, speedy, and inexpensive deter- 
mination of every proceeding. This 
chapter applies to all proceedings un- 
der Chapter 120 except as follows: 

(1) Where the agency has adopted 
rules covering the subject matter pur- 
suant to Section 120.54(5)(a)2., FS.; 

(2) Agency investigations or deter- 
minations of probable cause prelimi- 
nary to agency action; and 

(3) Mediation conducted pursuant 
to Section 120.573. The notice provi- 
sions in Rule 28-106.111 and Part IV of 
this Subchapter apply to such media- 
tion. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.102 Presiding Officer. 

“Presiding officer” means an agency 
head, or member thereof, who conducts 
a hearing or proceeding on behalf of the 
agency, an administrative law judge 
assigned by the Division of Administra- 
tive Hearings, or any other person au- 
thorized by law to conduct administra- 
tive hearings or proceedings who is 
qualified to resolve the legal issues and 
procedural questions which may arise. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.103 Computation of Time. 

In computing any period of time al- 
lowed by this chapter, by order of a pre- 
siding officer, or by any applicable stat- 
ute, the day of the act from which the 
period of time begins to run shall not 
be included. The last day of the period 
shall be included unless it is a Satur- 
day, Sunday, or legal holiday, in which 
event the period shall run until the end 
of the next day which is not a Satur- 
day, Sunday, or legal holiday. When the 
period of time allowed is less than 7 
days, intermediate Saturdays, Sun- 
days, and legal holidays shall be ex- 
cluded in the computation. As used in 
these rules, legal holiday means those 
days designated in Section 110.117, FS. 
Except as provided in Rule 28-106.217, 


five days shall be added to the time lim- 
its when service has been made by U.S. 
mail. One business day shall be added 
when service is made by overnight cou- 
rier. No additional time shall be added 
if service is made by hand, facsimile 
telephone transmission, or other elec- 
tronic transmission or when the period 
of time begins pursuant to a type of 
notice described in Rule 28-106.111. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.104 Filing. 

(1) In construing these rules or 
any order of a presiding officer, filing 
shall mean received by the office of the 
agency clerk during normal business 
hours or by the presiding officer dur- 
ing the course of a hearing. 

(2) All pleadings filed with the 
agency shall contain the following: 

(a)  Thestyle of the proceeding in- 
volved; 

(b) The docket, case or file num- 
ber, if any; 

(c) The name of the party on 
whose behalf the pleading is filed; 

(d) The name, address, and tele- 
phone number of the person filing the 
pleading; 

(e) Thesignature of the person fil- 
ing the pleading; and 

(f) A certificate of service that cop- 
ies have been furnished to all other 
parties as required by subsection (4) of 
this rule. 

(3) Any document received by the 
office of the agency clerk after 5:00 p.m. 
shall be filed as of 8:00 a.m. on the next 
regular business day. 

(4) Whenever a party files a plead- 
ing or other document with the agency, 
that party shall serve copies of the 
pleading or other document upon all 
other parties to the proceeding. A cer- 
tificate of service shall accompany each 
pleading or other document filed with 
the agency. 

(5) All papers filed shall be styled 
to indicate clearly the subject matter 
of the paper and the party requesting 
relief. 

(6) All original pleadings shall be 
on white paper measuring 8% by 11 
inches, with margins of no less than one 
inch. Originals shall be printed or type- 
written. 

(7) A party who files a document 
by electronic transmission represents 
that the original physically signed 
document will be retained by that party 


for the duration of that proceeding and 
of any subsequent appeal or subsequent 
proceeding in that cause. The party 
shall produce it upon the request of any 
other party or the agency clerk. 

(8) Any party who elects to file any 
document by electronic transmission 
shall be responsible for any delay, dis- 
ruption, or interruption of the electronic 
signals and accepts the full risk that 
the document may not be properly filed 
with the clerk as a result. 

(9) The filing date for an electroni- 
cally transmitted document shall be the 
date the agency clerk receives the com- 
plete document. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.105 Appearances. 

(1) Counsel or qualified represen- 
tatives who file a request for a hearing 
involving disputed issues of material 
fact with the agency have entered an 
appearance in the proceeding and shall 
be deemed counsel or qualified repre- 
sentative of record. All others who seek 
to appear shall file a notice of appear- 
ance as soon as possible. 

(2) Service on counsel of record or 


on a qualified representative shall be 
the equivalent of service on the party 
represented. 


(3) On written motion served on 
the party represented and all other 
parties of record, the presiding officer 
shall grant counsel of record and quali- 
fied representatives leave to withdraw 
for good cause shown. 

(4)  Aqualified representative who 
has filed an initial pleading or notice 
of appearance for a party shall be 
deemed the qualified representative of 
record until the presiding officer makes 
the determination required by Rule 28- 
106.106. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.106 Who May Appear; Crite- 
ria for Qualified Representatives. 

(1) Any party who appears in any 
agency proceeding has the right, at his 
or her own expense, to be represented 
by counsel or by a qualified represen- 
tative. Counsel means a member of The 
Florida Bar or a law student certified 
pursuant to Chapter 11 of the Rules 
Regulating the Florida Bar. 

(2)(a) A party seeking representation 
by a qualified representative shall file 
a written request with the presiding 


officer as soon as practicable. The re- 
quest shall identify the name, address 
and telephone number of the represen- 
tative and shall state that the party is 
aware of the services which the repre- 
sentative can provide, and is aware that 
the party can be represented by an at- 
torney at the party’s own expense and 
has chosen otherwise. 

(b) The presiding officer shall as- 
sure that the representative is quali- 
fied to appear in the administrative 
proceeding and capable of representing 
the rights and interests of the party. 
The presiding officer may consider a 
representative’s sworn affidavit setting 
forth the representative’s qualifica- 
tions. 

(c) The presiding officer shall de- 
termine the qualifications of the repre- 
sentative within a reasonable time af- 
ter the request required by paragraph 
(a) is filed. 

(3) The presiding officer shall au- 
thorize the representative to appear if 
the presiding officer is satisfied that the 
representative has the necessary quali- 
fications to responsibly represent the 
party’s interests in a manner which will 
not impair the fairness of the proceed- 
ing or the correctness of the action to 
be taken. 

(4) The presiding officer shall 
make a determination of the qualifica- 
tions of the representative in light of 
the nature of the proceedings and the 
applicable law. The presiding officer 
shall consider: 

(a) The representative’s knowl- 
edge of jurisdiction; 

(b) The representative’s knowl- 
edge of the Florida Rules of Civil Pro- 
cedure relating to discovery in an ad- 
ministrative proceeding; 

(c) The representative’s knowl- 
edge regarding the rules of evidence, 
including the concept of hearsay in an 
administrative proceeding; 

(d) The representative’s knowl- 
edge regarding the factual and legal 
issues involved in the proceedings; and 

(e) The representative’s knowl- 
edge of and compliance with the Stan- 
dards of Conduct for Qualified Repre- 
sentatives, Rule 28-106.107. 

(5) If the presiding officer deter- 
mines a representative is not qualified, 
the reasons for the decision shall be in 
writing and included in the record. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 


28-106.107 Standards of Conduct 
for Qualified Representatives. 

The following standards of conduct 
are mandatory for all qualified repre- 
sentatives. 

(1) Arepresentative shall exercise 
due diligence to insure that any motion 
or pleading is filed and argued in good 
faith. 

(2) A representative shall advise 
the client to obey the law. 

(3) Arepresentative shall not: 

(a) Engage in conduct involving 
dishonesty, fraud, deceit, or misrepre- 
sentation; 

(b) Engage in conduct that is 
prejudicial to the administration of jus- 
tice; 

(c) Handle a matter which the 
representative knows or should know 
that he or she is not competent to 
handle; 

(d) Handle a legal or factual mat- 
ter without adequate preparation; 

(e) Communicate, or cause an- 
other to communicate, as to the merits 
of the proceeding with the presiding 
officer except on the record or in writ- 
ing with a copy promptly delivered to 
the opposing party; or 

(f) Communicate with an adverse 
party regarding matters at issue in the 
administrative proceeding where the 
representative knows that the adverse 
party is represented by an attorney or 
other qualified representative. 

(4) Failure to comply with these 
provisions shall authorize the presid- 
ing officer to disqualify the represen- 
tative appearing in the administrative 
proceeding. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.108 Consolidation. If there 
are separate matters which involve 
similar issues of law or fact, or identi- 
cal parties, the matters may be consoli- 
dated if it appears that consolidation 
would promote the just, speedy, and 
inexpensive resolution of the proceed- 
ings, and would not unduly prejudice 
the rights of a party. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.109 Notice to Interested Par- 
ties. If it appears that the determina- 
tion of the rights of parties in a pro- 
ceeding will necessarily involve a 
determination of the substantial inter- 
ests of persons who are not parties, the 
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presiding officer may enter an order re- 
quiring that the absent person be noti- 
fied of the proceeding and be given an 
opportunity to be joined as a party of 
record. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.110 Service of Papers. Unless 
the presiding officer otherwise orders, 
every pleading and every other paper 
filed in a proceeding, except applica- 
tions for witness subpoenas, shall be 
served on each party or the party’s rep- 
resentative at the last address of 
record. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.111 Point of Entry into Pro- 
ceedings and Mediation. 

(1) The notice of agency decision 
shall contain the information required 
by Section 120.569(1), F.S. The notice 
shall also advise whether mediation 
under Section 120.573, F:S., is available 
as an alternative remedy, and if avail- 
able, that pursuit of mediation will not 
adversely affect the right to adminis- 
trative proceedings in the event media- 
tion does not result in a settlement. 

(2) Unless otherwise provided by 
law, persons seeking a hearing on an 
agency decision which does or may de- 
termine their substantial interests 
shall file a petition for hearing or for 
mediation with the agency within 21 
days of receipt of written notice of the 
decision. 

(3) Anagency may, for good cause 
shown, grant a request for an extension 
of time for filing an initial pleading. 
Requests for extension of time must be 
filed with the agency prior to the appli- 
cable deadline. Such requests for exten- 
sions of time shall contain a certificate 
that the moving party has consulted 
with all other parties, if any, concern- 
ing the extension and that the agency 
and any other parties agree to said ex- 
tension. A timely request for extension 
of time shall toll the running of the time 
period for filing a petition until the re- 
quest is acted upon. 

(4) Any person who receives writ- 
ten notice of an agency decision and 
who fails to file a written request for a 
hearing or mediation within 21 days 
waives the right to request a hearing 
or mediation on such matters. 

(5) The agency may publish, and 
any person who has timely requested 


mediation may, at the person’s own ex- 
pense, cause the agency to publish, a 
notice of the existence of the mediation 
proceeding in the Florida Administra- 
tive Weekly or in a newspaper of gen- 
eral circulation in the affected area. The 
mediation notice can be included in the 
notice of intended agency action. 

(a) The notice of the mediation 
proceeding shall include: 

) A statement that the media- 
tion could result in a settlement 
adopted by final agency action; 

2. A statement that the final ac- 
tion arising from mediation may be dif- 
ferent from the intended action set forth 
in the notice which resulted in a timely 
request for mediation; 

3. A statement that any person 
whose substantial interests may be af- 
fected by the outcome of the mediation 
shall within 21 days of the notice of 
mediation proceeding file a request 
with the agency to participate in the 
mediation; and 

4. An explanation of the proce- 
dures for filing such a request. 

(b) The notice shall also advise 
that in the absence of a timely request 
to participate in the mediation, any 
person whose substantial interests are 
or may be affected by the result of the 
mediation waives any right to partici- 
pate in the mediation, and that waiver 
of participation in the mediation is also 
a waiver of that person’s ability to chal- 
lenge the mediated final agency action 
pursuant to Chapter 120, FS. 

(6)  Ifmediation does not result in 
the settlement of the administrative 
dispute, the agency shall, within 7 days 
of the conclusion of the mediation, ad- 
vise all participants in writing of the 
right to request, within 14 days, an 
administrative hearing pursuant to 
Sections 120.569 and 120.57, FS. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57, 120.573 
FS. 

History—New 4-1-97. 


PART IIT HEARINGS INVOLVING DIS- 
PUTED ISSUES OF MATERIAL FACT 
28-106.201 Initiation of Proceed- 
ings. 

(1) Unless otherwise provided by 
statute, initiation of proceedings shall 
be made by written petition to the 
agency responsible for rendering final 
agency action. The term “petition” in- 
cludes any document that requests an 
evidentiary proceeding and asserts the 


existence of a disputed issue of mate- 
rial fact. Each petition shall be legible 
and on 8% by 11 inch white paper. Un- 
less printed, the impression shall be on 
one side of the paper only and lines 
shall be doublespaced. 

(2) All petitions filed under these 
rules shall contain: 

(a) The name and address of each 
agency affected and each agency’s file 
or identification number, if known; 

(b) The name, address, and tele- 
phone number of the petitioner; the 
name, address, and telephone number 
of the petitioner’s representative, if any, 
which shall be the address for service 
purposes during the course of the pro- 
ceeding; and an explanation of how the 
petitioner’s substantial interests will be 
affected by the agency determination; 

(c) Astatement of when and how 
the petitioner received notice of the 
agency decision; 

(d) Astatement of all disputed is- 
sues of material fact. If there are none, 
the petition must so indicate; 

(e) Aconcise statement of the ul- 
timate facts alleged, as well as the rules 
and statutes which entitle the peti- 
tioner to relief; and 

(f) |Ademand for relief. 

(3) Upon receipt of a petition in- 
volving disputed issues of material fact, 
the agency shali grant or deny the pe- 
tition, and if granted shall, unless oth- 
erwise provided by law, refer the mat- 
ter to the Division of Administrative 
Hearings with a request that an admin- 
istrative law judge be assigned to con- 
duct the hearing. The request shall be 
accompanied by a copy of the petition 
and a copy of the notice of agency ac- 
tion. 

(4) A petition may be dismissed if 
it is not in substantial compliance with 
subsection (2) of this rule or it has been 
untimely filed. Dismissal of a petition - 
shall, at least once, be without preju- 
dice to petitioner’s filing a timely 
amended petition curing the defect, 
unless it conclusively appears from the 
face of the petition that the defect can- 
not be cured. 

(5) The agency shall promptly 
give written notice to all parties of the 
action taken on the petition, shall state 
with particularity its reasons if the pe- 
tition is not granted, and shall state the 
deadline for filing an amended petition 
if applicable. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 


History—New 4-1-97. 

28-106.202 Amendment of Petitions. 
The petitioner may amend the petition 
prior to the designation of the presid- 
ing officer by filing and serving an 
amended petition in the manner pre- 
scribed for filing and serving an origi- 
nal petition. The petitioner may amend 
the petition after the designation of the 
presiding officer only upon order of the 
presiding officer. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.203 Answer. A respondent may 
file an answer to the petition. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.204 Motions. 

(1) All requests for relief shall be 
by motion. All motions shall be in writ- 
ing unless made on the record during a 
hearing, and shall fully state the action 
requested and the grounds relied upon. 
The original written motion shall be 
filed with the presiding officer. When 
time allows, the other parties may, 
within 7 days of service of a written 
motion, file a response in opposition. 
Written motions will normally be dis- 
posed of after the response period has 
expired, based on the motion, together 
with any supporting or opposing memo- 
randa. The presiding officer shall con- 
duct such proceedings and enter such 
orders as are deemed necessary to dis- 
pose of issues raised by the motion. 

(2) Unless otherwise provided by 
law, motions to dismiss the petition 
shall be filed no later than 20 days af- 
ter service of the petition on the party. 

(3) Motions, other than a motion 
to dismiss, shall include a statement 
that the movant has conferred with all 
other parties of record and shall state 
as to each party whether the party has 
any objection to the motion. 

(4) Any party may move for sum- 
mary final order whenever there is no 
genuine issue as to any material fact. 
The motion may be accompanied by 
supporting affidavits. All other parties 
may, within seven days of service, file 
a response in opposition, with or with- 
out supporting affidavits. A party mov- 
ing for summary final order later than 
twelve days before the final hearing 
waives any objection to the continuance 
of the final hearing. 

(5) Motions for extension of time 


shall be filed prior to the expiration of 


the deadline sought to be extended and 
shall state good cause for the request. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.205 Intervention. Persons 
other than the original parties to a 
pending proceeding whose substantial 
interest may be determined in the pro- 
ceeding and who desire to become par- 
ties may petition the presiding officer 
for leave to intervene. Except for good 
cause shown, petitions for leave to in- 
tervene must be filed at least 20 days 
before the final hearing. The petition 
shall conform to Rule 28106.201(2), and 
shall include allegations sufficient to 
demonstrate that the intervenor is en- 
titled to participate in the proceeding 
as a matter of constitutional or statu- 
tory right or pursuant to agency rule, 
or that the substantial interests of the 
intervenor are subject to determination 
or will be affected through the proceed- 
ing. The presiding officer may impose 
terms and conditions on the intervenor 
to limit prejudice to other parties. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.206 Discovery. After com- 
mencement of a proceeding, parties 
may obtain discovery through the 
means and in the manner provided in 
Rules 1.280 through 1.400, Florida 
Rules of Civil Procedure. The presid- 
ing officer may issue appropriate orders 
to effectuate the purposes of discovery 
and to prevent delay, including the im- 
position of sanctions in accordance with 
the Florida Rules of Civil Procedure, 
except contempt. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.207 Venue. 

(1) Whenever practicable and per- 
mitted by statute or rule, hearings shall 
be held in the area of residence of the 
non-governmental parties affected by 
agency action, or at the place most con- 
venient to all parties as determined by 
the presiding officer. 

(2) Failure to respond timely to 
any order requiring or allowing the 
parties to suggest an appropriate local- 
ity for final hearing may constitute a 
waiver of venue. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.208 Notice of Hearing. The 


presiding officer shall set the time and 
place for all hearings and shall serve 
written notice on all parties at their 
address of record. No less than 14 days 
notice shall be given for the hearing on 
the merits of the petition unless other- 
wise agreed by the parties or unless 
otherwise provided by law. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.209 Prehearing Confer- 
ences. At any time after a matter has 
been filed with the agency, the presid- 
ing officer may direct the parties to con- 
fer for the purpose of clarifying and sim- 
plifying issues, discussing the 
possibilities of settlement, examining 
documents and other exhibits, exchang- 
ing names and addresses of witnesses, 
resolving other procedural matters, and 
entering into a prehearing stipulation. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.210 Continuances. The pre- 
siding officer may grant a continuance 
of a hearing for good cause shown. Ex- 
cept in cases of emergency, requests for 
continuance must be made at least five 
days prior to the date noticed for the 
hearing. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.211 Conduct of Proceedings. 
The presiding officer before whom a 
case is pending may issue any orders 
necessary to effectuate discovery, to 
prevent delay, and to promote the just, 
speedy, and inexpensive determination 
of all aspects of the case, including bi- 
furcating the proceeding. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.212 Subpoenas. 

(1) Upon the request of any party, 
a presiding officer shall issue subpoe- 
nas for the attendance of witnesses for 
deposition or at the hearing. The re- 
questing party shall specify whether 
the witness is also requested to bring 
documents. 

(2) Asubpoena may be served by 
any person specified by law to serve 
process or by any person who is not a 
party and who is 18 years of age or 
older. Service shall be made by deliver- 
ing a copy to the person named in the 
subpoena. Proof of service shall be 
made by affidavit of the person mak- 
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ing service if not served by a person 
specified by law to serve process. 

(3) Any motion to quash or limit 
the subpoena shall be filed with the 
presiding officer and shall state the 
grounds relied upon. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.213 Evidence. 

(1) Oral evidence shall be taken 
only on oath or affirmation. 

(2) Each party shall have the right 
to impeach any witness regardless of 
which party called the witness to tes- 
tify. 

(3) Hearsay evidence, whether re- 
ceived in evidence over objection or not, 
may be used to supplement or explain 
other evidence, but shall not be suffi- 
cient in itself to support a finding un- 
less the evidence falls within an excep- 
tion to the hearsay rule as found in 
Chapter 90, FS. 

(4) Therules of privilege apply to 
the same extent as in civil actions un- 
der Florida law. 

(5) If requested and if the neces- 
sary equipment is reasonably available, 
testimony may be taken by means of 
video teleconference or by telephone. 

(a) Ifa party cross-examining the 
witness desires to have the witness re- 
view documents or other items not rea- 
sonably available for the witness to re- 
view at that time, then the party shall 
be given a reasonable opportunity to 
complete the cross-examination at a 
later time or date for the purpose of 
making those documents or other items 
available to the witness. 

(b) For any testimony taken by 
means of video teleconference or tele- 
phone, a notary public must be physi- 
cally present with the witness to admin- 
ister the oath. The notary public shall 
provide a written certification to be filed 
with the presiding officer confirming 
the identity of the witness, and confirm- 
ing the affirmation or oath by the wit- 
ness. It shall be the responsibility of the 
party calling the witness to secure the 
services of a notary public. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.214 Recordation. 

(1) Responsibility for preserving 
the testimony at final hearings shall be 
that of the agency transmitting the pe- 
tition to the Division of Administrative 
Hearings pursuant to Sections 120.569 
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and 120.57, F.S., the agency whose rule 
is being challenged, or the agency 
whose action initiated the proceeding. 
Proceedings shall be recorded by a cer- 
tified court reporter or by recording in- 
struments. 

(2) No later than 10 days prior to 
the final hearing, the agency shall no- 
tify the parties of the method by which 
the agency will record the testimony at 
the final hearing. Any party to a hear- 
ing may, at its own expense, provide a 
certified court reporter if the agency 
does not. The presiding officer may pro- 
vide a certified court reporter. At hear- 
ings reported by a court reporter, any 
party who wishes a transcript of the 
testimony shall order the same at its 
own expense. If a court reporter records 
the proceedings, the recordation shall 
become the official transcript. 

(3) If the agency elects to record 
the proceeding by videotape, the agency 
shall: 

(a) Notify the parties as to the 
impact the agency’s election may have 
on the party’s ability to preserve a 
record for appellate or other subsequent 
proceedings; 

(b) Use acompetent video camera 
operator who has been trained in the 
techniques of using video camera equip- 
ment so as not to disrupt the proceed- 
ing and who will not participate in the 
proceeding as an agency representative 
or as a witness; 

(c) Maintain in the record of the 
proceeding the original videotape and 
an affidavit of accuracy and complete- 
ness signed by the person recording the 
proceeding; and 

(d) Provide a copy of the videotape 
to the presiding officer and, upon re- 
quest, to all parties, together with an 
index specifying the location of the di- 
rect and cross-examination of every 
witness. Any party requesting a copy 
of the videotape and index shall order 
the same at its own expense. 

(4) If the agency elects to video- 
tape the proceeding and a non-agency 
party elects to provide a certified court 
reporter, the non-agency party shall 
notify all other parties no later than 3 
business days prior to the hearing. In 
such event the transcript provided by 
the certified court reporter shall be the 
official transcript. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.215 Posthearing Submittals. 


All parties may submit proposed find- 
ings of fact, conclusions of law, orders, 
and memoranda on the issues within a 
time designated by the presiding officer. 
Unless authorized by the presiding of- 
ficer, proposed orders shall be limited 
to 40 pages. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.216 Entry of Recommended 
Order. 

(1) Ifa hearing is conducted by 
other than the agency head, or mem- 
ber thereof, the presiding officer shall, 
within 30 days after the hearing or re- 
ceipt of the hearing transcript, which- 
ever is later, file a recommended order 
which shall include a caption, time and 
place of hearing, appearances entered 
at the hearing, statement of the issues, 
findings of fact and conclusions of law, 
separately stated, and recommendation 
for final agency action. 

(2) By agreeing to a deadline for 
filing post-hearing submissions that is 
more than 10 days after the conclusion 
of the hearing or the filing of the hear- 
ing transcript, whichever is later, a 
party waives the provisions of subsec- 
tion (1) above. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.217 Exceptions and Re- 
sponses. 

(1) Parties may file exceptions to 
findings of fact and conclusions of law 
contained in recommended orders with 
the agency responsible for rendering 
final agency action within 15 days of 
entry of the recommended order except 
in proceedings conducted pursuant to 
Section 120.57(3), FS. 

(2) Any party may file responses 
to another party’s exceptions within 10 
days from the date the exceptions were 
served. 

(3) Notwithstanding Rule 28- 
106.103, no additional time shall be 
added to the time limits for filing ex- 
ceptions or responses to exceptions 
when service has been made by mail. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 


PART III PROCEEDINGSAND HEAR- 
INGS NOT INVOLVING DISPUTED 
ISSUES OF MATERIAL FACT 
28-106.301 Initiation of Proceed- 
ings. 
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(1) Initiation of a proceeding shall 
be made by written petition to the 
agency responsible for rendering final 
agency action. The term “petition” in- 
cludes any document which requests a 
proceeding. Each petition shall be leg- 
ible and on 8% by 11 inch white paper 
or on a form provided by the agency. 
Unless printed, the impression shall be 
on one side of the paper only and lines 
shall be doublespaced. 

(2) All petitions filed under these 
rules shall contain: 

(a) The name and address of each 
agency affected and each agency’s file 
or identification number, if known; 

(b) The name, address, and tele- 
phone number of the petitioner; the 
name, address, and telephone number 
of the petitioner’s representative, if any, 
which shall be the address for service 
purposes during the course of the pro- 
ceeding; and an explanation of how the 
petitioner’s substantial interests will be 
affected by the agency determination; 

(c) Astatement of when and how 
the petitioner received notice of the 
agency decision; 

(d) Aconcise statement of the ul- 


timate facts alleged, as well as the rules 


and statutes which entitle the peti- 
tioner to relief; and 

(e) Ademand for relief. 

(3) If the petition does not set 
forth disputed issues of material fact, 
the agency shall refer the matter to the 
presiding officer designated by the 
agency with a request that the matter 
be scheduled for a proceeding not in- 
volving disputed issues of material fact. 
The request shall be accompanied by a 
copy of the petition and a copy of the 
notice of agency action. 

(4) A petition may be dismissed if 
it is not in substantial compliance with 
subsection (2) of this Rule or it has been 
untimely filed. Dismissal of a petition 
shall, at least once, be without preju- 
dice to petitioner’s filing a timely 
amended petition curing the defect, 
unless it conclusively appears from the 
face of the petition that the defect can- 
not be cured. 

(5) The agency shall promptly 
give written notice to all parties of the 
action taken on the petition, shall state 
with particularity its reasons if the pe- 
tition is not granted, and shall state the 
deadline for filing an amended petition 
if applicable. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 


History—New 4-1-97. 
28-106.302 Notice of Proceeding. 

(1) Theagency shall serve written 
notice on all parties at their address of 
record, allowing at least 14 days from 
the date of the notice for the parties to 
provide any documents, memorandum 
of law, or other written material in sup- 
port of or opposition to the agency ac- 
tion or refusal to act or in aggravation 
or mitigation of any penalty which may 
be imposed. If only written evidence is 
permitted by the agency, the notice 
shall provide that all other parties shall 
have 14 days to respond in writing to 
that written evidence. 

(2) The agency may schedule a 
hearing on the matter for the purpose 
of taking oral evidence or argument. If 
it does so, the agency shall serve writ- 
ten notice at least 14 days prior to the 
hearing, setting forth the place, date, 
and time of the hearing. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.303 Motions. 

(1) All requests for relief shall be 
by motion. All motions shall be in writ- 
ing unless made on the record during a 
hearing and shall fully state the action 
requested and the grounds relied upon. 
The original motion shall be filed with 
the presiding officer. When time allows, 
the other parties may, within seven 
days of service of a written motion, file 
a response in opposition. Written mo- 
tions will normally be disposed of after 
the response period has expired, based 
on the motion, together with any sup- 
porting or opposing memoranda. The 
presiding officer shall conduct proceed- 
ings and enter such orders as are 
deemed necessary to dispose of issues 
raised by the motion. 

(2) Motions, other than a motion 
to dismiss, shall include a statement 
that the movant has conferred with all 
other parties of record and shall state 
whether any party has an objection to 
the motion. 

(3) Motions for extension of time 
shall be filed prior to the expiration of 
the deadline sought to be extended and 
shall state good cause for the request. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 


28-106.304 Continuances. The pre- 
siding officer may grant a continuance 
of a hearing for good cause shown. Ex- 


cept in cases of emergency, requests for 
continuance must be made at least five 
days prior to the date noticed for the 
hearing. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.305 Conduct of Proceedings. 

(1) The presiding officer before 
whom a case is pending may issue any 
orders necessary to effectuate discov- 
ery, to prevent delay, and to promote the 
just, speedy, and inexpensive determi- 
nation of all aspects of the case, includ- 
ing bifurcating the proceeding. 

(2) Ifduring the course of the pro- 
ceeding a disputed issue of material fact 
arises, then, unless waived by all par- 
ties, the proceeding under this Part 
shall be terminated and a proceeding 
under Part II shall be conducted. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.306 Recordation. 

(1) Responsibility for preserving 
the testimony at final hearings shall be 
that of the agency responsible for tak- 
ing final agency action. Proceedings 
shall be recorded by a certified court 
reporter or by recording instruments. 

(2) Any party to a hearing may, at 
its own expense, provide a certified 
court reporter if the agency does not. 
The presiding officer may provide a cer- 
tified court reporter. At hearings re- 
ported by a court reporter, any party 
who wishes a transcript of the testi- 
mony shall order the same at its own 
expense. If a court reporter records the 
proceedings, the recordation shall be- 
come the official transcript. 

(3) If the agency elects to record 
the proceeding by videotape, the agency 
shall: 

(a) Notify the parties that it will 
use a video camera rather than a court 
reporter to record the proceeding; 

(b) Notify the parties as to the 
impact the agency’s election may have 
on the party’s ability to preserve a 
record for appellate or other subsequent 
proceedings; 

(c) Use a competent video camera 
operator who has been trained in the 
techniques of using video camera equip- 
ment so as not to disrupt the proceed- 
ing and who will not participate in the 
proceeding as an agency representative 
or as a witness; 

(d) Maintain in the record of the 
proceeding the original videotape and 


11 


H 


an affidavit of accuracy and complete- 
ness signed by the person recording the 
proceeding; and 

(e) Provide a copy of the videotape 
to the presiding officer and, upon re- 
quest, to all parties, together with an 
index specifying the location of the di- 
rect and cross-examination of every 
witness. Any party requesting a copy 
of the videotape and index shall order 
the same at its own expense. 

(4) If the agency elects to video- 
tape the proceeding and a non-agency 
party elects to provide a certified court 
reporter, the non-agency party shall 
notify all other parties no later than 
three business days prior to the hear- 
ing. In such event the transcript pro- 
vided by the certified court reporter 
shall be the official transcript. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 

28-106.307 Post-Hearing Submit- 
tals. The presiding officer may permit 
all parties to submit proposed findings 
of fact, conclusions of law, orders, and 
memoranda on the issues within a time 
designated by the presiding officer. 
Unless authorized by the presiding of- 
ficer, proposed orders shall be limited 
to 40 pages. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57 FS. 
History—New 4-1-97. 


PART IV MEDIATION 
28-106.401 Scope. 

This rule applies to all mediation 
proceedings conducted pursuant to Sec- 
tion 120.573, FS. 

(1) Any time frames may be ex- 
tended by written agreement of the 
parties. 

(2) Participation in the mediation 
does not confer or limit standing in any 
subsequent judicial or administrative 
proceeding. However, non-participation 
may limit standing as provided in Rule 
28-106.111. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.573 FS. 
History—New 4-1-97. 

28-106.402 Contents of Request for 
Mediation. 

The request for mediation shall con- 
tain: 

(1) The name, address, and tele- 
phone number of the person request- 
ing mediation and that person’s repre- 
sentative, if any; 

(2) Astatement of the preliminary 
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agency action; 

(3) An explanation of how the 
person’s substantial interests will be 
affected by the agency determination; 
and 

(4) 
sought. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.573 FS. 
History—New 4-1-97. 

28-106.403 Allocation of Costs and 
Fees. The costs of mediation, includ- 
ing the mediator’s fees and other shared 
costs, shall be split equally or as other- 
wise agreed by the parties. The cost 
allocation shall be specified in the 
agreement to mediate. Mediators shall 
be compensated at a rate agreed upon 
by the parties and the mediator. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.573 FS. 
History—New 4-1-97. 

28-106.404 Contents of Agreement 
to Mediate. 

The agreement to mediate shall set 
forth: 

(1) The names, addresses, and 
telephone numbers of any persons who 
may attend the mediation; 

(2) The name, address, and tele- 
phone number of the mediator agreed 
to by the parties; 

(3) | How the costs and fees associ- 
ated with mediation will be allocated; 

(4) The agreement of the parties 
regarding the confidentiality of discus- 
sions and documents introduced during 
mediation to the extent authorized by 
law; 

(5)  Thedate, time, and place of the 
first mediation session; 

(6) The name of the party’s repre- 
sentative who shall have authority to 
settle or recommend settlement; and 

(7) The signatures of the parties. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.573 FS. 
History—New 4-1-97. 

28-106.405 Standards of Conduct 
for Mediators. 

(1) Mediators shall adhere to the 
highest standards of integrity, impar- 
tiality, and professional competence. 

(2) On commencement of the me- 
diation session, a mediator shall inform 
all parties that the process is consen- 
sual in nature, that the mediator is an 
impartial facilitator, and that the me- 
diator may not impose or force any 
settlement on the parties. 

(3) mediator shall: 

(a) Perform the mediation ser- 


A statement of the relief 


vices in a timely and expeditious fash- 
ion, avoiding delays wherever possible; 

(b) Be impartial and advise all 
parties of any circumstances bearing on 
possible bias, prejudice, or impartial- 
ity; and 

(c) Withdraw from mediation if 
the mediator believes the mediator can 
no longer be impartial. 

(4) Amediator shall not: 

(a) Coerce or unfairly influence a 
party into a settlement agreement and 
shall not make substantive decisions 
for any party to a mediation process; 

(b) Intentionally or knowingly 
misrepresent material facts or circum- 
stances in the course of conducting a 
mediation; or 

(c) Give or accept a gift, request, 
favor, loan, or any other item of value 
to or from a party, attorney, or any other 
person involved in, or associated with 
any person involved in, the mediation 
process. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.573 FS. 
History—New 4-1-97. 


CHAPTER 28-107 
LICENSING 

28-107.001 General. 
28-107.002 Application for License. 
28-107.003 Denial of License. 
28-107.004 Suspension, Revocation, 
Annulment, or Withdrawal. 
28-107.005 Emergency Action. 
28-107.001 General. All agency action 
regarding licensure shall be governed 
by Sections 120.569, 120.57, and 
120.60, FS. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57, 120.60 
FS. 
History—New 4-1-97. 
28-107.002 Application for License. 

(1) Unless otherwise provided by 
law, the agency shall initiate action on 
an application for license in accordance 
with the provisions of Section 120.60(1), 
FS. 

(2) The agency shall inform the 
applicant in writing if it determines the 
application is incomplete, and shall 
specify why the application is incom- 
plete. Upon the return of a completed 
application, a supplemental applica- 
tion, or the requested information, the 
agency shall reinitiate action under the 
provisions of Section 120.60(1), FS. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57, 120.60 
FS. 
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History—New 4-1-97. 
28-107.003 Denial of License. 

(1) Unless the agency has already 
held a hearing on the application for a 
license, the agency shall inform the 
person submitting an application of the 
right to a hearing on the denial of the 
application. 

(2) The agency shall set forth in 
writing the grounds or basis for denial 
of a license. 

(3) Any hearing on the denial of a 
license shall be conducted in accordance 
with Sections 120.569, 120.57, or 
120.574, F.S., and, unless otherwise 
provided by law, the applicant shall 
have the burden of establishing entitle- 
ment to the license. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57, 120.574, 
120.60 FS. 

History—New 4-1-97. 

28-107.004 Suspension, Revocation, 
Annulment, or Withdrawal. 

(1) Prior to the entry of a final or- 
der to suspend, revoke, annul, or with- 
draw a license, the agency shall serve 
upon the licensee an administrative 
complaint in the manner set out in Sec- 
tion 120.60(5), FS. 

(2) The agency shall issue an ad- 
ministrative complaint which shall con- 
tain: 

(a) The statutory provision(s) or 
section(s) of the Florida Administrative 
Code alleged to have been violated, 

(b) The facts or conduct relied on 
to establish the violation, and 

(c) A statement that the licensee 
has the right to request a hearing to be 
conducted in accordance with Sections 
120.569 and 120.57, F.S., to be repre- 
sented by counsel or other qualified 
representative, to present evidence and 
argument, to call and cross-examine 
witnesses, and to have subpoena and 
subpoena duces tecum issued on his or 
her behalf if a hearing is requested. 

(3) Requests for hearing filed in 
accordance with this rule shall include: 

(a) The name and address of the 
party making the request, for purposes 
of service; 

(b) A statement that the party is 
requesting a hearing involving disputed 
issues of material fact, or a hearing not 
involving disputed issues of material 
fact; and 

(c) Areference to the notice, order 
to show cause, administrative com- 
plaint, or other communication that the 
party has received from the agency. 


(4) The agency complaint shall be 
considered to be the petition, and the 
agency shall have the burden of prov- 
ing that grounds exist which warrant 
the action proposed to be taken against 
the licensee. 

(5) Following receipt of a recom- 
mended order, the agency attorney or 
qualified representative who acts on 
behalf of the agency in the conduct of 
the hearing will not serve as legal ad- 
visor to the agency head during subse- 
quent proceedings which result in the 
issuance of the final order. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57, 120.60 
FS. 

History—New 4-1-97. 

28-107.005 Emergency Action. 

(1) Ifthe agency finds that imme- 
diate serious danger to the public 
health, safety, or welfare requires emer- 
gency action, the agency shall sum- 
marily suspend, limit, or restrict a li- 
cense. 

(2) The 14-day notice requirement 
of Section 120.569(2)(b), F.S., does not 
apply and shall not be construed to pre- 
vent a hearing at the earliest time prac- 
ticable upon request of an aggrieved 
party. 

(3) | Unless otherwise provided by 
law, within 20 days after emergency 
action taken pursuant to paragraph (1) 
of this rule, the agency shall initiate a 
formal suspension or revocation pro- 
ceeding in compliance with Sections 
120.569, 120.57, and 120.60, FS. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.569, 120.57, 
120.60(6) FS. 

History—New 4-1-97. 


CHAPTER 28-108 
EXCEPTION TO UNIFORM 
RULES OF PROCEDURE 
28-108.001 Petition for Exception to 

Uniform Rules of Procedure. 
28-108.002 Final Disposition on Peti- 
tion for Exception. 

28-108.001 Petition for Exception to 
Uniform Rules of Procedure. The 
agency head shall file a petition with 
the Administration Commission for an 
exception to the Uniform Rules of Pro- 
cedure. The petition shall include rea- 
sons for the exception as outlined in 
Section 120.54(5)(a), F.S. The agency 
shall publish notice of the petition in 
the next available edition of the Florida 
Administrative Weekly, after consulta- 
tion with the agency clerk of the Ad- 


ministration Commission. The notice 
shall include the name of the agency 
seeking an exception, the uniform rule 
of procedure from which the exception 
is sought, a summary of the stated 
grounds for the exception, and the date 
the matter is expected to be heard by 
the Administration Commission. The 
Administration Commission shall pro- 
vide interested persons with the oppor- 
tunity to file written statements or 
make oral presentations in support of 
or in opposition to the exception. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.54 FS. 
History—New 4-1-97. 

28-108.002 Final Disposition on Pe- 
tition for Exception. The Administra- 
tion Commission shall publish, at the 
agency’s expense, notice in the next 
available edition of the Florida Admin- 
istrative Weekly of the disposition of 
the petition, and shall transmit a copy 
of the notice to the Joint Administra- 
tive Procedures Committee, the Depart- 
ment of State, and any person who re- 
quests a copy. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54 FS. 
History—New 4-1-97. 


CHAPTER 28-109 
CONDUCTING PROCEEDINGS 
BY COMMUNICATIONS MEDIA 

TECHNOLOGY 

28-109.001 General. 
28-109.002 Definitions as Used in this 
Rule Chapter. 
28-109.003 Application and Construc- 
tion. 
28-109.004 Government in the Sun- 
shine. 
28-109.005 Notice. 
28-109.006 Evidence, Testimony and 
Argument. 
28-109.001 General. This chapter 
implements the provisions of Section 
120.54(5)(b)2., F.S., by providing gen- 
eral procedures to be followed when the 
agency desires to conduct a proceeding 
by means of communications media 
technology or to provide public access 
to a proceeding by the use of communi- 
cations media technology. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.54(5)(b)2. FS. 
History—New 4-1-97. 
28-109.002 Definitions as Used in 
this Rule Chapter. 

(1) “Access point” means a desig- 
nated place where a person interested 
in attending a communications media 
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technology proceeding may go for the 
purpose of attending the proceeding. 

(2) “Attend” means having access 
to the communications media technol- 
ogy network being used to conduct a 
proceeding, or being used to take evi- 
dence, testimony, or argument relative 
to issues being considered at a proceed- 
ing. 

(3) “Communications media tech- 
nology” (CMT) means the electronic 
transmission of printed matter, audio, 
full-motion video, freeze frame video, 
compressed video, and digital video by 
any method available. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54(5)(b)2. FS. 
History—New 4-1-97. 

28-109.003 Application and Con- 
struction. 

(1) Theagency may conduct a pro- 
ceeding by using CMT and may provide 
CMT access to a proceeding for pur- 
poses of taking evidence, testimony, or 
argument. 

(2) Aproceeding is not a CMT pro- 
ceeding merely because it is broadcast 
over a communications network. 
Specific Authority 120.54(5) FS. Law 
Implemented 120.54(5)(b)2. FS. 
History—New 4-1-97. 

28-109.004 Government in the Sun- 
shine. 

(1) Nothing in this rule chapter 
shall be construed to permit the agency 
to conduct any proceeding otherwise 
subject to the provisions of Section 
286.011, F.S., exclusively by means of 
CMT without making provision for the 
attendance of any member of the pub- 
lic who desires to attend. 

(2) No proceeding otherwise sub- 
ject to Section 286.011, F.S., shall be 
conducted exclusively by means of CMT 
if the available technology is insuf- 
ficient to permit all interested persons 
to attend. If during the course of 
a CMT proceeding technical problems 
develop with the communications net- 
work that prevent interested persons 
from attending, the agency may termi- 
nate the proceeding until the problems 
have been corrected. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54(5)(b)2. FS. 
History—New 4-1-97. 

28-109.005 Notice. When the agency 
chooses to conduct a CMT proceeding, 
it shall provide notice in the same man- 
ner as required for a regular proceed- 
ing, except in the case of an emergency 
meeting which shall be noticed as pro- 
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vided in Rule 28-102.003, and shall 
plainly state that such proceeding is to 
be conducted utilizing CMT and iden- 
tify the specific type of CMT to be used. 
The notice shall describe how inter- 
ested persons may attend and shall in- 
clude the address or addresses of all 
access points, specifically designating 
those which are in locations normally 
open to the public. If, for example, a 
CMT proceeding is to be conducted by 
utilizing a telephone conference 
hookup, the notice shall so state and 
shall provide the address of each access 
point where an interested person may 
go for the purpose of attending the pro- 
ceeding. The notice shall also contain 
an address and telephone number 
where an interested person may write 
or call for additional information and 
shall provide an address and desig- 
nated person to whom a person may 
submit written or other physical evi- 
dence which he or she intends to offer 
into evidence. 

Specific Authority 120.54(10) FS. Law 
Implemented 120.53(6) FS. 
History—New 4-1-97. 

28-109.006 Evidence, Testimony, 
and Argument. 

(1) Any evidence, testimony, and 
argument which is introduced utilizing 
CMT shall be afforded equal consider- 
ation as if it were introduced by its pro- 
ponent in person, but shall be subject 
to the same objections as if it were made 
in person. 

(2)  Insituations where sworn tes- 
timony is required by the agency, per- 
sons offering such testimony shall be 
responsible for making appropriate ar- 
rangements for offering sworn testi- 
mony. 

Specific Authority 120.54(5) FS. Law 
Implemented 120.54(5)(b)2. FS. 
History—New 4-1-97. 


CHAPTER 28-110 

BID PROTESTS 
28-110.001 Purpose and Scope. 
28-110.002 Definitions. 
28-110.003 Notice of Protest. 
28-110.004 Formal Written Protest. 
28-110.005 Bond. 
28-110.001 Purpose and Scope. 

(1) This chapter supplements the 
statutes on protests that arise from the 
contract procurement process under 
Chapters 24, 255, 287, 334 through 349, 
Sections 282.303 through 282.313, FS., 
and other statutes applicable to agen- 
cies as defined in Section 120.52(1), FS. 


(2) Policies and procedures are 
established primarily by Section 
120.57(3), F'S.Interested persons must 
follow the requirements of those stat- 
utes as well as these rules. Other stat- 
utes may apply to specific circum- 
stances. 

Specific Authority 120.54(5)(a), (b) FS. 
Law Implemented 120.57(3) FS. 
History—New 4-1-97. 

28-110.002 Definitions. 

For purposes of this subchapter, the 
following terms mean: 

(1) “Contract procurement pro- 
cess” has the same meaning as “con- 
tract bidding process” as used in Sec- 
tion 120.57(3), F.S. This phrase includes 
procurements by invitation to bid (ITB), 
request for proposal (RFP), single 
source approval and negotiation ap- 
proval. 

(2) 
means: 

(a) The contents of an ITB or an 
RFP or other specifications, including 
addenda; 

(b) A determination that a speci- 
fied procurement can be made only 
from a single source; 

(c) Approval of procurement by 
negotiation; 

(d) Rejection of a bid or proposal, 
or all bids or proposals, or a request to 
approve a single source or negotiation; 
or 

(e) Intention to award a contract 
as indicated by a posted bid or proposal 
tabulation or other written notice. 

(3) For purposes of this chapter, 
“electronic transmissions” permitted by 
Rule 28-106.104 are limited to facsimile 
transmissions which appear legibly on 
paper at the place of filing. 

Specific Authority 120.54(5)(a), (b) FS. 
Law Implemented 120.57(3) FS. 
History—New 4-1-97. 

28-110.003 Notice of Protest. 

(1) A notice of protest shall be ad- 
dressed to the office that issued the ITB 
or RFP or made any other decision that 
is intended to be protested; shall iden- 
tify the procurement by number and 
title or any other language that will 
enable the agency to identify it; and 
shall state that the person intends to 
protest the decision. If a bond is re- 
quired, it should not be filed with the 
notice unless otherwise provided by law. 

(2) The notice must be actually 
received by the agency before the 72- 
hour period expires. The notice should 
be filed at the place designated by the 


“Decision or intended decision” 


; 

4 

a 


procurement solicitation or, if no such 
place is designated, the notice should 
be filed either with the office that is- 
sued the solicitation or with the agency 
clerk. 


(3) <A notice of protest should not 
be filed before the 72-hour period be- 
gins. The 72-hour period begins upon 
receipt of a copy of the ITB or RFP; 
when notice of a single source approval 
or disapproval or negotiation approval 
or disapproval is posted, or otherwise 
received if not posted; when a bid or 
proposal tabulation is posted; or when 
notice is otherwise received if not 
posted. 

(4) The 72-hour period is not ex- 
tended by service of the notice of pro- 
test by mail. 

Specific Authority 120.54(5)(a), (b) FS. 
Law Implemented 120.57(3) FS. 
History—New 4-1-97. 

28-110.004 Formal Written Protest. 

(1) The “formal written protest” 
required by Section 120.57(3)(b), F.S., 
is a petition that states with particu- 
larity the facts and law upon which the 
protest is based, contains the informa- 
tion specified in Rule 28-106.201(2), 
and is substantially in the form set out 
in subsection (2) below. If the formal 
written protest is filed in proper form 
within the 72-hour period for filing a 
notice of protest, the formal written 
protest will also constitute the notice 
of protest, and all time limits applicable 
to a notice of protest are waived and 
time limits relative to formal written 
protests apply. 

(2) Form of Petition. 

STATE OF FLORIDA 

DEPARTMENT OF 

XYZ CORPORATION, 

a corporation organized 

under the laws of Florida, 
Petitioner, 

vs. Case No.: 

STATE OF FLORIDA 

DEPARTMENT OF 
Respondent. 


PETITION 

XYZ Corporation, a corporation orga- 
nized under the laws of Florida, brings 
this petition against State of Florida 
Department of and 
alleges: 

1. This is a bid protest under Sec- 
tion 120.57(3), Florida Statutes. 

2. Respondent issued an invita- 
tion to bid (ITB) entitled Bid No. é 


3. Petitioner submitted the low 
bid but Respondent rejected its bid for 
the stated reason that. 

4. The stated reason for rejection 
is erroneous because. 

5 (Additional relevant facts, if 
any) 

6. The facts that are in dispute 
between Petitioner and Respondent 
are: 

ys A copy of the bid tabulation is 
attached. 

8. (Applicable points of law.) 


Petitioner requests a hearing involv- 
ing disputed issues of material fact and 
an order awarding the contract to Peti- 
tioner (or other relief). 


(Note. If the relevant facts are not in 
dispute the petition should so allege 
and request a hearing not involving 
disputed issues of material fact. The 
above allegations are illustrative. They 
should be altered to suit varying cir- 
cumstances). 

(3) The time allowed for filing a 
petition or a bond is not extended by 
mailing either document. 

Specific Authority 120.54(5)(a), (b) FS. 
Law Implemented 120.57(3) FS. 
History—New 4-1-97. 

28-110.005 Bond. 

(1) Bid protest bonds are required 
by Section 287.042(2)(c), F.S., for pro- 
curements under Chapter 287 (com- 
modities, contractual services, pro- 
fessional services and insurance) and 
by Section 255.25(3)(c), F.S., for pro- 
curements of leases of space in pri- 
vately owned buildings. Bonds are not 
required for protests involving building 
construction projects undertaken pur- 
suant to Chapter 255, except that Sec- 
tion 255.0516, F.‘S., authorizes school 
boards, community college boards of 
trustees and the Board of Regents to 
require bonds under some circum- 
stances. Bonds are required also by 
Section 337.11(5)(a), F.S., for certain 
procurements by the Department of 
Transportation. 

(2) Bonds required by Section 
337.11(5)(a), FS., must be filed with the 
notice of protest. Other bonds are not 
to be filed with the notice of protest, but 
must be filed with the formal written 
protest or within the 10-day period al- 
lowed for filing the formal written pro- 
test. The bond must accompany a pro- 
test filed pursuant to Section 
24.109(2)(a), F.S. A bond can be in sub- 


stantially the following form: 
STATE OF FLORIDA 
ADMINISTRATION COMMISSION 
PROCUREMENT PROTEST BOND 
Bond Number: 


Contract Number: 


KNOW ALL PERSONS BY 
THESE PRESENTS: 

That we, 
a 
(mark one) [ ] corporation, [ ] partner- 
ship, [ ] proprietorship, organized and 
existing under the laws of the State 
of. , and having 
its principal place of business at 
, as PRINCIPAL; 


and 
surety company, organized under the 
laws of the State of 

, and duly autho- 


rized to do business in the State of 
Florida, whose principal place of busi- 
ness is , as SURETY, 
are held and firmly bound unto the 
STATE OF FLORIDA, (Agency), as 
OBLIGEE, in the amount of 
$ for the payment of which 
sum we, as Principal and Surety, bind 
ourselves, our heirs, personal represen- 
tatives, successors and assigns, jointly 
and severally. 

THIS BOND is issued under the pro- 
visions of Section 287.042(2)(c), Florida 
Statutes.The above-named Principal 
has initiated an administrative protest 
regarding the Obligee’s decision or in- 
tended decision pertaining to (mark 
one) [ ] Bid Number [ 
] an agency’s request for approval of an 
exceptional purchase of submit- 
ted by 


Said protest is conditioned upon the 
posting of a bond at the time of filing 
the formal written protest. 

NOW, THEREFORE, the condition of 
this Bond is that if the Principal, after 
the administrative hearing process and/ 
or any appellate court proceedings re- 
garding the protest, shall satisfy all 
costs and charges allowed by final or- 
der and/or judgment, and interest 
thereon, in the event the Obligee pre- 
vails, then the obligation shall be null 
and void; otherwise it shall remain in 
full force and effect. 

The Obligee may bring an action in a 
court of competent jurisdiction on this 
bond for the amount of such liability, 
including all costs and attorneys’ fees. 
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PRINCIPAL: 
BY: 
(CORPORATE SEAL) 


(CORPORATE SEAL) 
Florida Resident Agent: 


(Note: Power of Attorney showing au- 
thority of Surety’s agent or Attorney in 
Fact must be attached). 


Bonds must be countersigned by a 
Florida resident agent. Section 
287.042(2)(c), F.S., authorizes a 
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cashier’s check or money order in lieu 
of a bond, for procurements governed 
by Chapter 287, FS. 

(3) When a bond is required, a 
notice of decision or intended decision 
shall contain this statement: “Failure 
to file a protest within the time pre- 
scribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or 
other security required by law within 
the time allowed for filing a bond shall 
constitute a waiver of proceedings un- 
der Chapter 120, Florida Statutes.” If 
the notice advises of the bond require- 
ment but a bond or statutorily autho- 
rized alternate is not posted when re- 
quired, the agency shall summarily 
dismiss the petition. 

(4) If, at the conclusion of the pro- 


ceeding and any appellate proceedings, 
the petitioner prevails, the agency shall 
return the bond, cashier’s check or 
money order to the petitioner. If the 
agency prevails but the petitioner is not 
ordered to pay costs, the agency shall 
return the bond or alternate security 
to the petitioner. If the petitioner is or- 
dered to pay costs, the agency shall re- 
turn the bond or alternate security as 
provided by Sections 255.25(3)(c), 
287.042(2)(c) or 337.11(5)(b), F.S. The 
entire bond may be forfeited if cir- 
cumstances warrant under Section 
337.11(5)(a), FS. 

Specific Authority 120.54(5)(a), (b) FS. 
Law Implemented  120.57(3), 
624.425(1) FS. 

History—New 4-1-97. 
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CRIMINAL LAVV 


Self-Representation and 
Ineffective Assistance of Counsel: 


How Trial Judges Can Find Their Way Through the 
Convoluted Legacy of Faretta and Nelson 


equests for self-representa- 
tion and claims of ineffective 
assistance of court-appointed 
counsel present a real quag- 
mire to the trial judges who must deal 
with them. Such difficulties are under- 
standable, since the case law in these 
areas is voluminous, complex, and at 
times downright inconsistent. Judge 
Chris Altenbernd of the Second District 
Court of Appeal attempted to assist 
trial judges by giving them a skeleton 
procedural outline to follow in his con- 
curring opinion in Jones v. State, 658 
So. 2d 122 (Fla. 2d DCA 1995). How- 
ever, the issue became even more con- 
fusing when the same court receded 
from portions of that procedural guide 
less than a year later in Bowen v. State, 
677 So. 2d 863 (Fla. 2d DCA 1996). This 
article is intended to sort out some of 
the confusion and assist trial judges 
who are increasingly confronted with 
these issues by criminal defendants. 


When Defendants Complain 
About Court-Appointed Counsel 

The trial judge must first conduct a 
Nelson’ inquiry to determine whether 
trial counsel has in fact been ineffective. 
As part of this hearing, the judge should 
inquire of both the defendant and the 
court-appointed counsel about the cir- 
cumstances surrounding the complaint. 
Only after inquiring of both the defen- 
dant and counsel can the judge determine 
whether the omission or act occurred, and 
whether it constitutes a “specific, serious 
deficiency measurably below that of pro- 
fessionally competent counsel.” 

There is no easy formula for deter- 
mining whether an attorney’s particu- 
lar act or omission constitutes ineffec- 
tive assistance. In general, Florida 
courts have made this determination on 
a case-by-case basis. But one of the 
most prevalent claims made by defen- 


Sometimes a 
defendant will 
voice complaints 
about a court- 
appointed attorney 
that, at the root, are 
nothing more 
than a reflection 
of personality 
differences 


by Angela D. McCravy 


dants about their court-appointed at- 
torney is that the attorney has not 
made sufficient visits to the jail to dis- 
cuss the case. If this is the extent of the 
defendant’s complaints and he or she 
raises no instance of incompetency or 
inadequacy in the handling of the de- 
fense, the trial judge is not required 
even to conduct a Nelson inquiry.’ 
Sometimes a defendant will voice 
complaints about his or her attorney 
that, at the root, are nothing more than 
a reflection of personality differences 
between the defendant and attorney. In 
such a situation, the judge should re- 
member that an accused is not entitled 
to the appointment of counsel of his or 
her choice,* and that the Sixth Amend- 
ment does not guarantee a meaningful 
relationship between the accused and 
counsel.® The judge’s inquiry should 
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focus on the adversarial process, not on 
the harmoniousness of the attorney-cli- 
ent relationship.® 

After the Nelson inquiry, if the judge 
determines that the court-appointed 
counsel has in fact been ineffective, the 
judge should make a finding to that ef- 
fect on the record and appoint a substi- 
tute attorney. The new attorney should 
be allowed adequate time to prepare for 
trial. 

Alternatively, if the judge determines 
that the attorney has not been ineffec- 
tive, that finding should also clearly be 
made on the record. The judge should 
then advise the defendant that if he or 
she discharges the original counsel, the 
state may not be required to appoint 
another one. If the defendant contin- 
ues to demand dismissal of the court- 
appointed counsel, then it is presumed 
that the defendant is exercising the 
right to self-representation.’ The trial 
judge may then discharge the attorney 
and require the defendant to proceed 
without representation. But the judge 
must first conduct a Faretta® inquiry to 
determine if the defendant’s waiver is 
knowing and intelligent. The proper 
procedure for conducting a Faretta 
hearing is discussed below. 

The best course for a judge to follow 
is to advise a defendant about the right 
to self-representation anytime the de- 
fendant complains about the court-ap- 
pointed counsel.® But the requirement 
to give a defendant this advice does not 
mandate reversal every time a court 
fails to do so upon learning that a de- 
fendant has expressed dissatisfaction 
with counsel, “a daily occurrence in 
many trial courts.”’° 


When Defendants Request 
Self-Representation 

Initially, trial judges should be aware 
that the right of self-representation 


} 
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may be lost if it is not timely asserted. 
See, e.g., Horton v. Dugger, 895 F.2d 714 
(11th Cir. 1990) (upholding denial of 
self-representation request made after 
jury was empaneled but before trial 
began). However, at least one Florida 
court has held otherwise. See Smith v. 
State, 677 So. 2d 370 (Fla. 2d DCA 1996) 
(conviction reversed where trial court 
advised defendant he had “no choice” 
but to proceed with court-appointed 
attorney or return to his cell while the 
trial continued without him, when he 
sought to discharge his court-appointed 
attorney after the state rested its case 
but before the defense case-in-chief). 
Because of the conflicting law in this 
area, it is probably best for a trial judge 
to err on the side of caution and con- 
duct a Nelson and/or Faretta inquiry 
anytime complaints about counsel or 
requests for self-representation are 
made, regardless of what point they 
occur during trial. 

A trial judge is only required to con- 
duct aFaretta inquiry when there is an 
unequivocal request for self-represen- 
tation." The purpose of a Faretta hear- 
ing is to determine whether a defendant 
is knowingly and intelligently waiving 
the right to counsel. These are the fac- 
tors a trial judge should consider in 
determining whether a defendant’s 
waiver of counsel is knowing and intel- 

What is the defendant’s age, educa- 
tion, and background? 

¢ What is the defendant’s mental con- 
dition? 

*Does the defendant understand the 
dangers and disadvantages of self-rep- 
resentation, including: 

a) the nature and complexity of the 
case? 

b) the seriousness of the charge? 

c) the potential sentence? 

d) the possibility of sentence en- 
hancement, such as habitual offender, 
use of a firearm, or use of a mask? 
What is the defendant’s experience in 
the criminal justice system? 

*Does the defendant understand the 
requirement to abide by the rules of 
courtroom procedure? 

Was the defendant represented by 
counsel before trial? 

*Is the waiver the result of coercion or 
mistreatment? 

There are no particular words re- 
quired to establish that the defendant 
is making an informed decision. The 
issue depends on the facts and circum- 


stances of each case. The ultimate test 
is not the trial court’s express advice, but 
rather the defendant’s understanding.'* 

The most prevalent mistake made by 
trial judges during a Faretta hearing is 
inquiring into the defendant’s legal 
skills and ability to actually conduct his 
or her defense. A defendant’s technical 
legal knowledge is irrelevant to deter- 
mining whether his or her waiver is 
knowing and intelligent. Additionally, 
the Second District Court of Appeal has 
held that once a trial judge determines 
that a defendant’s waiver is knowing 
and intelligent, the judge may not pro- 
ceed to inquire into whether there are 
other “unusua! circumstances” which 
would deny a fair trial to a defendant 
who represents himself or herself. 
Bowen v. State, 677 So. 2d 863 (Fla. 2d 
DCA 1996), aff'd, 22 Fria. L. WEEKLY 
S208 (April 24, 1997). The import of the 
Bowen decision appears to be that 
Florida’s pre-Faretta “unusual circum- 
stances” test for self-representation es- 
tablished in Cappetta v. State, 204 So. 
2d 913 (Fla. 4th DCA 1967), and ap- 
proved by the Florida Supreme Court 


at 216 So. 2d 749 (Fla. 1968), was over- 
ruled by Faretta.'® 

On the other hand, the Fourth Dis- 
trict has suggested that trial judges 
should inquire about the fairness of a 
trial without counsel when conducting 
a Faretta hearing, because the inquiry 
serves the purpose of making the de- 
fendant “aware of the disadvantages 
under which he is placing himself by 
waiving counsel.””’ The Fourth District 
also continues to hold that a trial judge 
may properly deny self-representation 
based on “unusual circumstances” such 
as the state of the defendant’s health, 
as long as the “unusual circumstance” 
is something other than lack of legal 
knowledge."* 

In his concurring opinion of the 
Florida Supreme Court’s review of the 
Bowen decision, Justice Wells noted 
that Florida Rule of Criminal Proce- 
dure 3.111(d)(3) may not follow the 
mandates of Faretta and Nelson with 
sufficient clarity. The rule provides that 
“[n]o waiver shall be accepted if it ap- 
pears that the defendant is unable to 
make an intelligent and understanding 


Authority on Florida. 


Authority. The most accurate and comprehensive resource on Florida law. 
Authoritative analysis combined with the cases, statutes and rules that you need. To 
partner with the brightest minds in Florida, contact your 
Matthew Bender representative or call 1-800-223-1940. 


MATTHEW 6 BENDER 
Partner witth the Brightest Minds int Lau 


http://www.bender.com 


THE FLORIDA BAR JOURNAL/OCTOBER 1997 


choice because of a mental condition, 
age, education, experience, the nature 
or complexity of the case, or other fac- 
tors.” To clarify the rule and harmonize 
it with the Supreme Court’s interpre- 
tations of Faretta and Nelson, Justice 
Wells has suggested that the Criminal 
Procedure Rules Committee of The 
Florida Bar review the rule. He has also 
suggested that the Florida Conference 
of Circuit Court Judges develop a col- 
loquy for trial judges to use when ques- 
tioning defendants who wish to waive 
the assistance of counsel. 

If the trial judge concludes after a 
Faretta inquiry that the defendant’s 
waiver is knowing and intelligent, then 
the defendant must be permitted to rep- 
resent himself or herself at trial. The 
trial judge should renew the offer of 
assistance of counsel at each subse- 
quent stage of the proceedings.’® If the 
judge determines that the defendant’s 
waiver is not knowing and intelligent, 
the judge should explain on the record 
the factors leading to the decision and 
then proceed to trial with the defendant 
represented by appointed counsel. 

Occasionally a trial judge will be con- 
fronted with a defendant whose behav- 
ior and complaints regarding court-ap- 
pointed counsel are completely 
unfounded and disruptive to courtroom 
procedure. In such a situation, the 
judge is not compelled to allow the de- 
fendant to delay and continually frus- 
trate the trial. The judge may presume 
that the defendant’s actions constitute 
a request to proceed pro se.”° The best 
course would be to confirm the waiver 
of counsel by conducting a Faretta in- 
quiry. But the failure to do so does not 
automatically require reversal. See 
Waterhouse v. State, 596 So. 2d 1008 


(Fla. 1992), cert. denied, 506 U.S. 957 
(1992) (conviction affirmed despite lack 
of Faretta hearing. “Waterhouse’s ma- 
nipulation of the proceedings and his 
attempts to delay show an obvious un- 
derstanding of the proceedings against 
him. Under these facts, we find the re- 
quirements of Faretta were met.”) 


Hybrid Representation 

Often a defendant seeking self-rep- 
resentation will request that standby 
counsel be appointed to assist the de- 
fendant in conducting the defense. The 
appointment of standby counsel under 
Faretta is constitutionally permissible, 
but not constitutionally required. 
Standby counsel may be denied when 
the defendant refuses to cooperate with 
the trial court or with court-appointed 
counsel in their efforts to provide legal 
assistance.”! But a judge should use 
caution in denying standby counsel, 
because a defendant may waive the 
right to self-representation if the defen- 
dant later abandons his or her initial 
request to proceed pro se. Brown uv. 
Wainwright, 665 F.2d 607, 611 (5th Cir. 
1982) (en banc). The trial judge is not 
required to allow a nonlawyer to assist 
a pro se defendant in lieu of a licensed 
attorney. See Bauer v. State, 610 So. 2d 
1326 (Fla. 2d DCA 1992). 

Even if standby counsel is appointed, 
the defendant must be permitted to con- 
trol the organization and content of his 
or her defense, make motions, argue 
points of law, participate in voir dire, 
question witnesses, and address the 
court and the jury at appropriate points. 
The defendant has the entire responsi- 
bility for his or her own defense.” 

Sometimes a defendant will resist the 
appointment of standby counsel even 


though the trial judge believes an 
attorney’s assistance might at some 
point become necessary. A trial judge 
can appoint standby counsel over the 
defendant’s objection to relieve the 
judge of the need to explain and enforce 
basic rules of courtroom procedure or 
to assist the defendant in overcoming 
routine obstacles to reach his or her 
goal. However, the judge must not per- 
mit standby counsel’s participation over 
the defendant’s objection to substan- 
tially interfere with any significant tac- 
tical decisions, or to control the ques- 
tioning of witnesses, or to speak on any 
matter of importance. Outside the pres- 
ence of the jury, the defendant must be 
freely permitted to address the court on 
his or her own behalf. On disagree- 
ments between the counsel and the de- 
fendant, the trial judge must resolve 
the disagreement in the defendant’s 
favor whenever the matter is one that 
would normally be left to the discretion 
of counsel.” 

Occasionally a defendant will insist 
on acting as co-counsel with a court- 
appointed attorney. But Faretta does 
not require a trial judge to permit this 
type of “hybrid” representation. A de- 
fendant does not have the right to par- 
tially represent himself or herself and 
at the same time be partially repre- 
sented by counsel. Neither does a de- 
fendant have a constitutional right to 
choreograph the attorney’s appear- 
ance.”4 


Conclusion 

It is understandable that trial judges 
might be inclined to resist allowing a 
defendant to represent himself or her- 
self at trial. To allow such pro se repre- 
sentation requires an exorbitant 
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amount of patience and vigilance on the 
part of the judge as well as the pros- 
ecutor. It can also generate tremendous 
anxiety in victims of violent crimes at 
the prospect of being subjected to ques- 
tioning by their attackers. Even so, the 
Sixth Amendment has guaranteed that 
a defendant who makes a knowing and 
intelligent waiver of counsel has the 
right to represent himself or herself. 
This is true even though it “seems to 
cut against the grain of [the United 
States Supreme Court}]’s decisions hold- 
ing that the Constitution requires that 
no accused can be convicted and impris- 
oned unless he has been accorded the 
right to assistance of counsel.”"™> Un- 
der certain circumstances, the trial 
court may properly deny self-represen- 
tation or the appointment of different 
counsel. But the key to having those 
decisions upheld is in conducting a thor- 
ough inquiry into the effectiveness of 
court-appointed counsel and the nature 
of the defendant’s waiver. O 
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800 F.2d 1057 (11th Cir. 1986). 

13 Fitzpatrick v. Wainwright, 800 F. 2d 1057 
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(1975). 

16 The Cappetta test includes “whether the 
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ment, lack of knowledge, or education, or 
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the complexity of the crime was such that 
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at 918. 

17 Morris v. State, 667 So. 2d 982 (Fla. 4th 
D.C.A. 1996), appeal dism., 673 So. 2d 29 
(Fla. 1996). 
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cert. denied, 469 U.S. 893 (1984). 
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*3 McKaskle v. Wiggins, 465 U.S. 168 
(1984). 

24 Id.; Sheppard v. State, 391 So. 2d 346 
(Fla. 5th D.C.A. 1980). 

25 Faretta, 422 U.S. at 832. 
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REAL PROPERTY, PROBATE AND TRUST LAW 


The Use of Forensic Document Examiners 
in Florida Will Contests 


his article addresses the use 

of forensic document examin- 

ers (FDEs) in Florida will 

contests. In particular, it will 
discuss the strategic considerations for 
the use of FDEs in a will-tampering or 
“spoliation”! case, and generally discuss 
Florida law regarding FDEs in will con- 
tests. 

The first decision is whether to re- 
tain an FDE. This decision turns on 
several issues, including the nature and 
strength of the claims, the quality of 
lay witness testimony, and whether the 
opponent will use expert testimony. 
Once the decision to retain an FDE is 
made, the practitioner must decide on 
the type of FDE to retain and whether 
the FDE will testify at trial or merely 
assist with trial preparation and con- 
sult during the course of the trial. Also, 
on an ongoing basis, the practitioner 
should consider Florida’s evidentiary 
rules and discovery practices concern- 
ing experts. These considerations are 
integral to the successful use of an FDE 
in will contests. 

A will contest involving allegations 
of will-tampering or spoliation may 
lend itself to the use of an FDE. The 
FDE’s essential task is to inspect and 
test the original will to determine its 
authenticity. In performing this inspec- 
tion and testing, the FDE should exam- 
ine, inter alia, the handwriting, typing, 
type font, paper, inks, staple holes, in- 
dentations, and format of the will. In 
the hands of an FDE, the pedestrian 
qualities of an ordinary document are 
clues to its integrity, sanctity, history, 
and creation. 

The decision to retain an FDE should 
be made at the outset of the case. Al- 
though an FDE can educate and help 
the practitioner understand contested 
evidence, the most pragmatic reason for 
timely retention of an FDE is that there 


A practitioner 
conducting discovery 
of the opponent's 
FDE should consider 
using expert 
interrogatories first 
and then following 
up the interrogatory 
responses with a 
complete deposition 
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may be few qualified and effective 
FDEs in a given locale, and retention 
of a leading FDE should keep the ad- 
versary from retaining that same ex- 
pert. The practitioner should enter into 
a confidentiality agreement with the re- 
tained FDE that cloaks all information 
with the protection of the attorney work 
product doctrine. 

The decision to use an FDE often 
turns on the strength of the lay witness 
testimony to the will’s execution. Take, 
for instance, the facts of a fairly typical 
will contest: dissatisfied with the be- 
quest provided for in the probated will, 
the challenger seeks to set aside that 
will in favor of another will on the 
ground that the former has been spoli- 
ated (e.g., additional pages or provi- 
sions were added after the testator’s 
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death, or the testator’s signature was 
altered post-execution). Conversely, the 
will’s proponent contends it is a valid, 
duly executed will and proffers eyewit- 
ness testimony to its execution. The 
challenger may rely on expert opinion 
to support allegations of spoliation and 
documentary legerdemain. For in- 
stance, the challenger’s FDE may scru- 
tinize documentary irregularities (such 
as inconsistent inks, paper impressions, 
staple holes, and variations in the type 
of paper) to reveal fraud and deceit. The 
will’s proponent will tend to rely heavily 
on execution witness testimony to sup- 
port it. 


Florida Law on Expert Opinion 
Evidence in Will Contests 

To determine how best to use an FDE, 
the practitioner should consider Florida 
law governing the burdens of proof ina 
will contest and on expert opinion evi- 
dence. In a will contest, the will’s pro- 
ponent has the initial burden to make 
a prima facie showing of due execution 
and attestation. F.S. §733.107. The pro- 
ponent can satisfy this burden either 
through the testimony of one witness 
to the will’s execution or with a show- 
ing that the will is self-proving (i.e. , that 
the will contains a self-proof affidavit 
stating that the will was signed pursu- 
ant to Florida law and contains the 
notarized signatures of the witnesses 
and the testator). F.'S. §733.201; FS. 
§732.503. See, e.g., Blits v. Blits, 468 So. 
2d 320, 321 (Fla. 3d DCA 1985) (allow- 
ing a self-proved will to be admitted to 
probate without testimony of attesting 
witness). Thereafter, the challenger has 
the burden to prove, by a preponder- 
ance of the evidence, facts sufficient to 
warrant revocation. F.S. §733.107; Es- 
tate of Carpenter, 253 So. 2d 697, 700 
(Fla. 1971); Estate of Knight, 108 So. 
2d 629, 631 (Fla. 1959). 
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Florida case law demonstrates that 
expert opinion—unsubstantiated by 
any corroborating facts—is afforded 
very little, if any, weight when stand- 
ing opposed to unimpeached, credible 
eyewitness testimony. In Dozier v. 
Smith, 446 So. 2d 1107 (Fla. 2d DCA), 
rev. denied, 459 So. 2d 1041 (1984), the 
court held that the testimony of two 
handwriting experts that the decedent’s 
signature was forged was insufficient 
as a matter of law to overcome the un- 
impeached testimony of the execution 
witnesses.? In Dozier, the court dis- 
counted the expert witness reports even 
though the judge noted that the circum- 
stances of the will’s execution were “su- 
perfluous or even peculiar.”* Similarly, 
in In re Estate of Grant, 123 So. 2d 560, 
561-62 (Fla. 2d DCA), cert. dismissed, 
127 So. 2d 892 (Fla. 1961), the court 
favored credible eyewitness testimony 
over expert opinion on whether a will 
was a forgery in affirming the denial of 
a petition to revoke the probate of the 
originally filed will. 

If the eyewitness testimony is not 
credible, expert opinion alone may be 
sufficient to establish a will as a forg- 
ery. Mauldin v. Reel, 56 So. 2d 918, 919 
(Fla. 1951). In Mauldin, the court found 
that interested eyewitness testimony, 
which was replete with inconsistencies 
and contradictions and which “carried 
with it its own ring of implausibility,” 
could not prevail over the opinion of hand- 
writing experts of “the highest order.”* 

Courts outside of Florida also dem- 
onstrate that FDE expertise may have 
certain limitations in a will contest. In 
Estate of Smith, 314 A.2d 21, 23 (Pa. 
1974), the court held that an FDE opin- 
ion was not authoritative as to a will 
with a different number of staple holes 
from one page to another, a retyped 
date, and unusual impressions on the 
document. See also Jones v. Jones, 94 
N.E.2d 314, 316 (Ill. 1950) (holding that 
expert testimony “is nothing but an 
opinion, which may be useful when it 
can be corroborated by definite facts 
. . . but it cannot be allowed to pre- 
vail over uncontradicted and unim- 
peached testimony of two disinterested 
witnesses”), and Cline v. Wenger, 263 
S.W.2d 91 (Ky. 1953) (ruling that testi- 
mony of testator’s sister and experts 
were insufficient to rebut testimony of 
four execution witnesses);accord Yowell 
v. Hunter, 85 N.E.2d 674, 681 (Ill. 1949) 
(noting that courts should be wary of 
experts because of their “temptation to 


form opinions favorable to the party 
calling the witness”). 

To the same effect is Succession of 
Block, 377 So. 2d 1380, 1383 (La. App. 
4th Cir. 1979), in which the court up- 
held a will in which the second page of 
a three-page will had larger margins, 
a different type font, and a greater 
number of staple holes than the other 
two pages. The secretary who typed the 
will explained that these differences 
arose because the testator had required 
several drafts of the will to be made and 
on at least one occasion the second page 
did not require retyping. Moreover, she 
explained the different number of 
staple holes by stating that the will had 
been unstapled on several occasions for 
copying. The challenger, relying on ex- 
pert testimony, was unable to counter 
this firsthand testimony. 

In Succession of Norton, 451 So. 2d 
1203, 1205 (La. App. 5th Cir. 1984), the 
court upheld a five-page will in which 
the signature page had six additional 
staple holes as well as differences in the 
margins, typeface, signature, and pa- 
per color from the first four pages. No- 


tably, the court was persuaded by the 
testimony of three lay witnesses and 
not by a claim that “relies [in its en- 
tirety] on the testimony of a forensic 
document examiner.” In Norton, the 
dissimilarities in typing and paper color 
were plain to the untrained eye and 
freely acknowledged by the proponents 
of the will. The decedent’s daughter, 
who had suggested changes to her 
father’s will that were made before he 
signed it, adequately accounted for 
those differences (i.e., she testified that 
the drafting attorney chose to substi- 
tute a new fifth page rather than re- 
write the document after the pre-execu- 
tion modification was made). The court 
noted that “there is no requirement in 
law that each page of a testament must 
be identical and typed at the same time, 
only that the document be complete at 
the time it is signed.”* The court found 
that the challenger had produced no 
evidence that the will submitted to pro- 
bate was different from the will ex- 
ecuted by the testator as his last will 
and testament. Moreover, the court de- 
clined the challenger’s invitation to 
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“make much” of the secretary-wit- 
nesses’ inability to identify positively 
the first four pages. The court held that 
witnesses are not required to recall the 
contents of the documents they sign. 
The decisions in Norton and Block, to- 
gether with the Florida authority 
above, exemplify the obstacles a will 
challenger faces if relying exclusively 
upon expert testimony. 

It is important to note that most 
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Florida will contests are tried before a 
judge, as there is no right to ajury trial 
in will contests, Allen v. Estate of 
Dutton, 394 So. 2d 132, 135 (Fla. 5th 
DCA), rev. denied, 402 So.2d 609 (Fla. 
1981), although the court may impanel 
a jury for advisory purposes, In re Es- 
tate of Fanelli, 336 So. 2d 631, 632 (Fla. 
2d DCA 1976). Therefore, the practitio- 
ner should consider the presiding 
judge’s view of expert witnesses. A 
judge, as opposed to a jury, may be less 
reverential toward expert opinion and 
more likely to identify deficiencies in 
expert qualifications. 

These considerations should factor 
into the decision to retain an FDE. A 
will proponent supported by credible 
eyewitness testimony, and whose oppo- 
sition consists entirely of an FDE’s 
opinion, may not need to rely heavily 
upon an FDE (and thereby avoid atten- 
dant, often substantial, fees). It may be 
sufficient to have an FDE review the 
will challenger’s expert’s report and 
opinions and suggest areas for deposi- 
tion and trial cross-examination ques- 
tioning. Conversely, if the challenger’s 
expert opinion is compelling, and the 
will proponent does not have adequate 
rebuttal evidence, such as unimpeach- 
able, disinterested, eyewitness testi- 
mony of the will’s execution, the will 
proponent may wish to have an FDE 
conduct his or her own inspection and 
testing in preparation for trial. The 
practitioner also must consider that it 
usually is risky when an opponent re- 
tains an expert to rely exclusively on 
cross-examination of that expert; the 
more prudent course is to retain an ex- 
pert to counter the other side’s expert. 


Expert Discovery and 
Evidentiary Considerations 
The use and admissibility of expert 
testimony is governed by FS. §90.702, 
which provides: 
If scientific, technical, or other specialized 
knowledge will assist the trier of fact in 
understanding the evidence or in determin- 
ing a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, 
training, or education may testify about it 
in the form of an opinion; however, the opin- 
ion is admissible only if it can be applied to 
evidence at trial. 


If the “disputed issue is beyond the or- 
dinary understanding of the trier of 


Hi fact, such expert testimony is admis- 


sible.” Estate of Lenahan, 511 So. 2d 


"| 365, 370 (Fla. lst DCA 1987). Con- 


versely, expert testimony should be ex- 
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cluded when the “facts are of such a 
nature as not to require any special 
knowledge or experience in order for the 
trier of fact to form conclusions.”’ In 
addition, in a will contest an expert may 
testify to the ultimate issue in the case.® 
In the context of this article, the ulti- 
mate issue of course is whether a will 
is invalid due to forgery or spoliation. 

The trial court has broad discretion 
with regard to expert testimony, includ- 
ing whether an individual is qualified 
to offer an expert opinion and the spe- 
cific matters on which an expert may 
testify. Angrand v. Key, 657 So. 2d 1146, 
1148 (Fla. 1995). A recent debate has 
emerged as to whether an FDE satis- 
fies the U. S. Supreme Court’s holding 
in the landmark case of Daubert v. 
Merrell Dow Pharmaceuticals, Inc., 113 
S.Ct. 2786 (1993), which was that sci- 
entific expert evidence must be based 
on scientific methodology and be sub- 
ject to verification. Florida courts have 
not adopted Daubert, see Murray v. 
State, 692 So. 2d 157, 162 (Fla. 1997), 
and instead have continued to follow 
the so-called Frye rule, which condi- 
tions admissibility of expert evidence 
on whether the area of expertise has 
“general acceptance” in the scientific 
community. Frye v. United States, 293 
F. 1013, 1014 (D.C. Cir. 1923).° 

Expert witness discovery is governed 
primarily by F1a. R. Civ. P. 1.280 (de- 
rived from FEp. R.Crv. P. 26) and 1.390. 
To commence di scovery of a trial ex- 
pert, the proper procedure is to serve 
expert interrogatories, unless the court 
orders otherwise. Continental Insur- 
ance Co. v. Cole, 467 So. 2d 309, 310 
(Fla. 4th DCA 1985). In an expert in- 
terrogatory, a party may inquire as to 
the identity of each witness expected 
to be called at trial. A party also may 
require the opposing party to “state the 
subject matter on which the expert is 
expected to testify, and to state the sub- 
stance of the facts and opinions to which 
the expert is expected to testify and a 
summary of the grounds for each opin- 
ion.” R. P. 1.280(b)(4)(A). The 
inquiry also should include the expert’s 
present scope of employment, compen- 
sation, and prior litigation history. This 
information is the beginning basic to 
expert discovery. 

There are several considerations re- 
garding interrogatories. Interrogatories 
are limited to 30 in number, including 
subparts, unless the court permits a 
larger number on motion and for just 
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cause. Fa. R. Civ. P. 1.340(a). Under 
Fta. R. Civ. P. 1.280(e), there is no duty 
upon a party who has responded to a 
request for discovery that was complete 
when made to supplement the re- 
sponse. Thus, when an expert reviews 
materials that may influence his or her 
opinion after interrogatory responses 
are served, the interrogatory responses 
may not have to be supplemented. 

The deposition of a trial expert is es- 
sential to explore the expert’s opinion 
fully as interrogatories provide only 
basic information. A trial expert may 
be deposed in accordance with F ia. R. 
Civ. P. 1.390 without motion or order 
from the court. Fa. R. Civ. P. 
1.280(b)(4)(A). On the one hand, as a 
will contest often turns on the interpre- 
tation of physical evidence, effective 
deposition questioning may be the most 
important part of trial preparation. On 
the other hand, preparing one’s own 
witness to be deposed also is integral 
to proper trial preparation. Of course, 
the party engaging in expert discovery 
may have to pay the expert a reason- 
able fee for time spent in responding to 
discovery or being deposed. Fia.R.C1v.P. 
1.280(b)(4)(C); Fua. R. Crv. P. 1.390(c). 
The practitioner also should consider 
videotaping the deposition pursuant to 
Fia. R. Civ. P. 1.310(b)(4) because the 
deposition is likely to be document in- 
tensive, which may be easier to follow 
on a videotape. 

The deposition of an FDE should cover 
1) the expert’s qualifications, training, 
expertise, academic background (includ- 
ing continuing education), and profes- 
sional experience (including whether the 
expert is certified by theAmerican Board 
of Forensic Document Examiners); 2) the 
details of the expert’s opinions to “fence 
in” the expert and limit his or her testi- 
mony and also to give one’s own expert a 
better opportunity to examine and cri- 
tique the opinion; 3) the manner in which 
the expert arrived at his or her opinions, 
including all materials reviewed and re- 
lied upon; 4) the witness’s methodology 
to assess whether it has been: a) adopted 
by the relevant scientific community, b) 
taught as proper procedure to persons 
trained in the field, and c) employed by 
persons active in the expert’s field; and 
5) the amount of the expert’s fees and any 
prior association with the client or his or 
her law firm to assess bias. 

The deposition of an expert may be 
taken at any time before trial. Expert 
deposition testimony may be used at 


trial, regardless of the witness’s place 
of residence or whether the expert is 
within the 100-mile distance prescribed 
in Fta. R. Civ. P. 1.330(a)(3). This rule 
might lead the practitioner to conduct 
more of a cross-examination type of 
deposition, rather than a mere fact find- 
ing type of deposition. 

If the expert is not expected to testify 
at trial, there are limitations on expert 
discovery. Under F1a. R. P. 1.280, 
Florida affords expansive protection to an 
attorney’s work product and materials 
prepared in anticipation of litigation, and 
liberalizes the U.S. Supreme Court’s 
holding in Hickman v. Taylor, 329 U.S. 
495, 509-14 (1947) (holding that wit- 
nesses’ statements secured by an attor- 
ney before trial were nondiscoverable 
attorney work product). 

The courts recognize two types of 
work product. The first type involves 
the attorney’s mental impressions, 
opinions, and legal theories regarding 
the litigation. This type of work prod- 
uct is “absolutely, or nearly absolutely 
privileged.” State v. Rabin, 495 So. 2d 
257, 262 (Fla. 3d DCA 1986). The sec- 


ond type encompasses factual informa- 
tion prepared or procured for litigation 
purposes. FLa. R. Civ. P. 1.280(b)(3) pro- 
vides that factual work product is dis- 
coverable upon a showing of need and 
the inability to obtain the substantial 
equivalent of such materials without 
undue hardship. 

The expert discovery rules parallel 
this scheme and, as a result, the 
discoverability of an expert’s opinions 
and facts upon which an expert relies 
depends on whether the expert will tes- 
tify at trial. Fira. R. Civ. P. 
1.280(b)(4)(A), (B). If an expert is not 
expected to testify at trial (e.g., he or 
she will only assist the attorney in for- 
mulating nondiscoverable impressions 
and conclusions), the following are 
privileged: 1) the expert’s identity; 2) 
the expert’s opinions; and 3) the facts 
upon which the expert’s opinions are 
based, provided these facts were gath- 
ered in anticipation of litigation.’ The 
intent of Fa. R. Civ. P. 1.280(b)(4)(B) is 
“to afford protection from the discovery 
of the ‘consulting expert.” Edwards v. 
Humana of Florida, Inc., 569 So. 2d 
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1315, 1316 (Fla. 5th DCA 1990). As a 
result, if an expert has been hired solely 
to conduct an examination of a will in 
anticipation of litigation, the reports 
and memoranda of the expert are not 
discoverable. See Wackenhut Corp. v. 
Crant-Heisz Enterprises, Inc., 451 So. 
2d 900 (Fla. 2d DCA 1984). 

The lone exception to this rule—re- 
quiring disclosure of a consulting 
expert’s work product—other than in a 
medical malpractice context, occurs 
upon a showing of exceptional circum- 
stances that make it impracticable for 
the party seeking discovery to obtain 
the requested facts or opinions by other 
means. Fia. R. Civ. P. 1.280(b)(4)(B). 
See, e.g., Carrero v. Engle Homes, Inc., 
667 So. 2d 1011 (Fla. 4th DCA 1996), 
and Myron v. Doctors General, Ltd., 573 
So. 2d 34, 35 (Fla. 4th DCA 1990). In 
that rare instance, the court may order 
limited discovery. There does not ap- 
pear to be any Florida case, however, 
in which a court has ordered such dis- 
covery in a will contest. 

The identity and work product of an 
expert who is expected to testify at trial, 
however, are discoverable. In light of 
this, the practitioner should ensure 
that the trial expert does not reach any 
definitive conclusion in writing until 
discovery is completed. This will ensure 
that the expert has access to and has 
considered all relevant materials: the 
testimony of execution witnesses; the 
decedent’s handwriting samples; the 
original will; any drafts of the will; and 
any computer disks on which the will 
was stored. Moreover, as a corollary, as 
an expert's effectiveness depends on the 
completeness and accuracy of the avail- 
able materials, the practitioner should 
focus discovery efforts on obtaining the 
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needed materials at the beginning of 
discovery to enable the expert to con- 
sider all available information before 
forming a final opinion. 

The FDE should inspect the original 
will, which typically is on file with the 
court if it has been admitted to probate. 
The attorney should ascertain whether 
the FDE can perform the necessary in- 
spection and testing of the will at the 
courthouse without having to remove 
it. The desirability of this approach is 
that it allows expert inspection with- 
out notifying the opposition. The alter- 
native is either to seek an agreement 
between the litigating parties for the 
removal of the original will from the 
courthouse for inspection or to move to 
have the will removed. The practitio- 
ner must also make sure that the type 
of testing to be performed’ is nonde- 
structive. 


Conclusion 

The practitioner should be careful in 
considering whether to rely heavily on 
FDE opinion in a Florida will contest, 
as the courts seem to place the great- 
est importance on lay witness testi- 
mony to the will execution in a revoca- 
tion proceeding, particularly if the 
alleged irregularities in the will are 
plain to the untrained eye. Conversely, 
suspect eyewitness testimony may open 
the door to convincing expert opinion 
testimony, particularly if the alleged 
defects in the will lend themselves to 
scientific testing. Once an FDE has 
been retained, the retaining practitio- 
ner should be careful to conduct full 
discovery before the expert forms a fi- 
nal opinion to ensure that the expert 
has had the benefit of the full record.A 
practitioner conducting discovery of the 
opponent’s FDE should consider using 
expert interrogatories first and then 
following up the interrogatory re- 
sponses with a complete deposition of 
the expert.Q 


1 “Spoliation” is defined as a post-execu- 
tion change to a will by an unauthorized 
third person. See Lowy v. Roberts, 453 So. 
2d 886 (Fla. 3d D.C.A. 1984). For a more 
detailed discussion of spoliation, see James 
T. Sparkman and John W. Reis, Spoliated 
Evidence: Better Than The Real Thing?, 71 
Fa. B.J. 22 (July/Aug. 1997). 

? Dozier, 446 So. 2d at 1109-10 (citing In 
re Estate of Krugle, 134 So. 2d 860, 862 (Fla. 
2d D.C.A. 1961)). 

3 Td. at 1109. See also In re Esiate of 
Lunga, 271 So. 2d 805, 806 (Fla. 3d D.C.A.), 
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cert. denied, 277 So.2d 786 (Fla. 1973), and 
Raulerson v. Metzger, 375 So.2d 576, 578- 
79 (Fla. 3d D.C.A. 1979). 

4 Mauldin, 56 So. 2d at 919-20. 

5 Norton, 451 So. 2d at 1204. 

§ Td. at 1205. 

7 Lenahan, 511 So. 2d at 370. 

8 Td. at 371. 

° See Mark Hansen, Handwriting Analy- 
sis Under Fire, 83 A.B.A. J. 76 (May 1997). 

10 See Judge Thomas D. Sawaya, The Work- 
Product Privilege In A Nutshell, 67 Fia. B.J. 
32, 36 (July/Aug. 1993). 
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TAX LAW NOTES 


Regulations Clarify Rules Regarding Residency 
Classification of Trusts 


he Small Business Job Pro- 

tection Act of 1996 ' substan- 

tially modified the rules ap- 

plicable to foreign trusts, 
added reporting requirements relating 
to foreign trusts, and introduced severe 
penalties for compliance failure. The 
Act also changed the rules for determin- 
ing a trust’s nationality for federal in- 
come tax purposes. 

Inadvertent conversion of a trust to 
foreign trust status or unintended clas- 
sification of a new trust as foreign 
rather than domestic may result in bur- 
densome filing and withholding re- 
quirements, as well as increased inter- 
est charges on deferred tax relating to 
accumulation distributions and harsh 
penalties for noncompliance. For ex- 
ample, any United States person who 
transfers property to a foreign trust, 
other than by death, must notify the 
Internal Revenue Service within 90 
days of such transfer.’ A transferor will 
be subject to a penalty equal to 35 per- 
cent of the gross value of property trans- 
ferred to the trust for failure to file the 
notice of transfer and will be subject to 
additional fines of $10,000 per month 
for failure to comply within 90 days af- 
ter the mailing of an IRS notice relat- 
ing to such failure.* Also, each United 
States beneficiary who receives a dis- 
tribution from a foreign trust must 
make an annual return identifying the 
trust and distributions received from 
the trust.‘ A beneficiary will be subject 
to a penalty equal to 35 percent of the 
trust distributions received for failure 
to file such return and will be subject 
to an additional $10,000 penalty per 
month for failure to comply within 90 
days after the mailing of an IRS notice 
relating to such failure.® In no event, 
however, may the above penalties ex- 
ceed the gross reportable amount.® 
Other substantial penalties may result 


Unintended 
classification of a 
new trust as foreign 
or the inadvertent 
expatriation of a 
U.S. trust may result 
in unexpected 
reporting and 
withholding 
requirements, 
increased interest 
charges, and severe 


penalties 


by Nancy Ellen McCarthy 
and Jonathan H. Warner 


under Code §6048(a) from inadvertent 
foreign status, including failure to no- 
tify the IRS of other reportable events 
or to file required annual returns con- 
cerning the trust. 

Additionally, if a domestic trust is 
expatriated, it may be subject to the 
excise tax imposed by Code §1491 on 
transfers of property by United States 
persons to foreign trusts, equal to 35 
percent of the unrealized appreciation 
in the transferred property.’ Further- 
more, new Code §1494(c) imposes a pen- 
alty (per Code §6677(a)) for failure to 
file a return with respect to any trans- 
fer described in Code §1491, equal to 
35 percent of thegross value of the prop- 
erty transferred, even if it exceeds the 


tax due under Code §1491. I.R.S. No- 
tice 97-18, 1997-10 I.R.B. 35, provides 
that a United States transferor is not 
required to report a Code §1491 trans- 
fer if such transfer is subject to the re- 
porting requirements of certain other 
Code sections, including Code §6048(a). 
However, if the United States transf- 
eror has not complied with the report- 
ing requirements of that other section, 
the United States transferor wiil not be 
treated as having satisfied its report- 
ing obligation under Code Section 1494 
and will be subject to penalties under 
Code §1494(c), but the amount of the 
penalty imposed under Code §1494(c) 
will be reduced by the amount of the 
penalty imposed for failing to comply 
with the reporting requirements of that 
other Code section. 

In addition to the reporting require- 
ments and penalties, the Act increased 
the interest charge imposed on taxes 
due on distributions of accumulated 
income from foreign nongrantor trusts. 
Previously, the interest rate applicable 
to deferred tax on accumulation distri- 
butions from foreign nongrantor trusts 
was six percent simple interest. TheAct 
provides that interest is now to be cal- 
culated using the floating interest rate 
applicable under Code §6621(a)(2) to 
underpayments of tax, compounded 
daily.’ The Act also added Code §643(i) 
which treats certain loans of cash or 
marketable securities by a foreign 
nongrantor trust to a United States 
beneficiary or a United States grantor 
as distributions. Furthermore, United 
States persons who control the payment 
to a foreign trust of items of income 
such as interest, dividends, annuities, 
or other fixed or determinable annual 
or periodic gains, profits, and income 
may be required to withhold tax from 
the payment of such items.’ In light of 
these enhanced reporting require- 
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ments, withholding requirements, in- 
terest charges, and penalties that hinge 
on whether the trust is foreign or do- 
mestic, the Act established a new test 
for determining the nationality of a 
trust. 


Nationality of Trusts 
Under the New Rules 

Before the Act, there was little guid- 
ance for determining whether a trust 
was domestic or foreign. Prior Code 
§7701(a)(31), in classic circular fashion, 
defined a foreign trust as a trust “the 
income of which, from sources without 
the United States which is not effec- 
tively connected with the conduct of a 
trade or business within the United 
States, is not includible in gross income 
under subtitle A.” The status of a trust 
as domestic or foreign turned upon 
whether the trust was more comparable 
to a resident or nonresident alien indi- 
vidual.’° The Act substantially changed 
this definition by establishing a two- 
part, objective test." 

Under the two-part test, a trust is 
treated as a United States trust if: 1) a 
United States court can exercise pri- 
mary supervision over the administra- 
tion of the trust (the “court test”); and 
2) one or more United States fiducia- 
ries have the authority to control all 
substantial decisions of the trust (the 
“control test”).’* The residency of a trust 
may change if the result of the court 
test or control test changes. The new 
definition, although intended to provide 
an objective test, left practitioners with 
countless questions regarding its prac- 
tical application. Recently, the IRS is- 
sued proposed regulations to clarify 
these changes to the law." 


The Court Test 

The first prong of the two-part test 
provides that a trust is treated as a 
United States person if a United States 
court can exercise primary supervision 
over the administration of the trust. 
In accordance with the proposed regu- 
lations, the court test may be satisfied 
if a federal, state, or local court within 
the United States has or would have 
the authority to determine substan- 
tially all issues regarding the adminis- 
tration of the entire trust (e.g., main- 
taining the books and records of the 
trust, filing tax returns, defending the 
trust from suits by creditors, and de- 
termining the amount and timing of 
distributions).* 

Thé proposed regulations define the 
term “United States” to include only the 
states and the District of Columbia.® 
Accordingly, a court within a territory 
or possession of the United States or 
within a foreign country is not a court 
within the United States. A court will 
be considered to have primary supervi- 
sion even if another court has jurisdic- 
tion over a trustee, beneficiary, or trust 
property.'Also, if both a United States 
court and a foreign court are able to 
exercise primary supervision over the 
administration of the trust, the trust 
nonetheless will satisfy the court test.'® 
The proposed regulations further pro- 
vide that a trust meets the court test if 
it is registered by an authorized {idu- 
ciary in a court within the United 
States under a state statute that has 
provisions substantially similar to art. 
VII, Trust Administration, UNIroRM 
ProsaTE Cope, 8 Uniform Laws Anno- 
tated 1 (Supp. 1997).'® 

The court test focuses on the admin- 


“Can you come back tomorrow? Mr. Harwood is having it out with the copier today. 
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istrative power of a court, not on the 
governing law. For example, if a trust 
instrument provides the trust will be 
governed by the Florida law, but a for- 
eign court is able to exercise primary 
supervision of the trust, applying 
Florida law, the trust will fail to sat- 
isfy the court test. Although not a pana- 
cea, a trust instrument should identify 
the principal place for the administra- 
tion of the trust. 

A testamentary trust established 
under a will probated within the United 
States (other than an ancillary probate) 
will satisfy the court test if all fiducia- 
ries of the trust have been qualified as 
trustees of the trust by a court within 
the United States.”° In the case of an 
inter vivos trust, the trust meets the 
court test if the fiduciaries or benefi- 
ciaries of the trust take steps with a 
court within the United States that 
cause the administration of the trust 
to be subject to the primary supervision 
of such court.”! 

The proposed regulations also pro- 
vide that the court test is not met if a 
United States court’s attempt to assert 
jurisdiction or otherwise supervise the 
administration of the trust directly or 
indirectly would cause the trust to mi- 
grate from the United States.” A trust 
will automatically fail the court test if 
the trust instrument contains an auto- 
matic migration clause. For example, 
a trust will fail to satisfy the court test 
from the time of its creation if the trust 
instrument provides that in the event 
a creditor sues the trustee in a United 
States court, the trust will migrate from 
a state within the United States to a 
foreign jurisdiction, so that no United 
States court will have jurisdiction over 
the trust. 7 


The Control Test 

The second prong of the two-part test 
requires that one or more United States 
fiduciaries have the authority to con- 
trol all substantial decisions of the trust 
(the “control test”), by vote or other- 
wise.** Under the proposed regulations, 
the term “fiduciary” refers to any per- 
son described in Code §7701(a)(6) and 
Treasury Regulation §301.7701-6(b).” 
Accordingly, a fiduciary includes a 
guardian, trustee, executor, adminis- 
trator, receiver, conservator, or any per- 
son acting in any fiduciary capacity for 
any person.” Additionally, the term 
United States fiduciary, as applied in 
the control test, means a fiduciary that 
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is a United States person within the 
meaning of Code §7701(a)(30).?’ Accord- 
ingly, a United States trust may have 
as a United States fiduciary a resident 
alien or even a United States corpora- 
tion owned by a nonresident alien. 

The proposed regulations further pro- 
vide that any other person that has the 
power to control a substantial decision 
of the trust (e.g., a trust protector) will 
be treated as a fiduciary. This broad 
definition could be a trap for the un- 
wary. For example, a foreign corpora- 
tion that can control the investment 
_ decisions of the trust would be treated 
as a deemed fiduciary for these pur- 
poses and the control test would not be 
satisfied because a United States fidu- 
ciary would not have control over all 
substantial decisions of the trust.” 

Substantial decisions are those deci- 
sions that persons are authorized or 
required to make under the terms of the 
trust instrument and applicable law 
and that are not ministerial. The pro- 
posed regulations provide a nonexclu- 
sive list of substantial decisions which 
include: 

(1) Whether and when to distribute 
income or corpus; 

(2) The amount of any distributions; 

(3) The selection of a beneficiary; 

(4) The power to make investment 
decisions; 

(5) Whether a receipt is allocable to 
income or principal; 

(6) Whether to terminate the trust; 

(7) Whether to compromise, arbi- 
trate, or abandon claims of the trust; 

(8) Whether to sue on behalf of the 
trust or to defend suits against the 
trust; and 

(9) Whether to remove, add, or re- 
place a trustee.*! 

Substantial decisions do not include 
decisions exercisable by a grantor, un- 
less the grantor is acting as a fiduciary 
under Code §7701(a)(6) and Treasury 
Regulation §301.7701-6(b), or decisions 
exercisable by a beneficiary, unless the 
beneficiary is acting as a fiduciary un- 
der Code §7701(a)(6) and Treasury 
Regulation §301.7701-6(b), that affect 
solely the portion of the trust in which 
the beneficiary has an interest.*? For 
example, a trust will not fail to satisfy 
the control test simply because a ben- 
eficiary has a limited power of appoint- 
ment over his or her share of the trust.* 
A grantor or beneficiary would be act- 
ing as fiduciary, however, if they were 
to occupy a position of confidence to- 


ward another person.* Ministerial de- 
cisions include decisions regarding 
bookkeeping, the collection of rents, and 
the execution of investment decisions 
made by the fiduciaries.* 

A United States fiduciary will have 
control if such fiduciary has the power, 
by vote or otherwise, to make all of the 
substantial decisions of the trust, with 
no other person having the power to veto 
the substantial decisions.** However, the 
ability of a grantor, other than a grantor 
acting as a fiduciary (e.g., a grantor re- 
ceiving and controlling the income of 
another), to veto another person’s sub- 
stantial decisions would not cause the 
substantial decisions of the trust no 
longer to be controlled by United States 
fiduciaries.*” Similarly, the ability of a 
beneficiary, other than a beneficiary 
acting as a fiduciary, to veto another 
person’s substantial decisions that af- 
fect solely that portion of the trust in 
which the beneficiary has an interest 
does not cause the substantial decisions 
of the trust no longer to be controlled 
by United States fiduciaries.* 

The proposed regulations adopt a six- 
month grace period in the event of an 


inadvertent change in the fiduciaries 
that would cause a change in the resi- 
dency of a trust (e.g., death or abrupt 
resignation of a fiduciary).*® The trust 
is allowed six months from the date of 
the change in the fiduciaries to adjust 
either the fiduciaries or the residence 
of the fiduciaries so as to avoid a change 
in the residence of the trust. If the ad- 
justment is not made within six 
months, the trust residence changes as 
of the date of the inadvertent change. 
If the adjustment is made within six 
months, it will relate back to the date 
of the inadvertent change, and the trust 
will continue to be classified as a do- 
mestic trust.” 

If a foreign fiduciary has a right to 
make substantial decisions affecting 
the trust, the trust will fail the control 
test unless the foreign fiduciary’s power 
is subject to the consent of a United 
States fiduciary and the United States 
fiduciary has the power to make all 
substantial decisions of the trust with- 
out a foreign fiduciary’s consent. The 
primary focus of the control test is 
whether a United States fiduciary has 
control over all substantial decisions of 
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the trust. For example, a trust will not 
pass the control test if a foreign trustee 
can make substantial decisions of the 
trust without the consent of a United 
States fiduciary.*' A trust will fail the 
control test even if the foreign 
fiduciary’s decisions are subject to the 
consent of a United States fiduciary if 
the United States fiduciary cannot act 
to make all of the substantial decisions 
of the trust on his or her own.*? How- 
ever, a trust will satisfy the control test 
if it has two United States fiduciaries 
and one nonresident alien fiduciary and 
decisions are made by a majority vote 
of the fiduciaries.** Under a majority 
vote, the foreign fiduciary cannot act 
without the consent of at least one of 
the United States fiduciaries; the 
United States fiduciaries can act with 
the approval of each other, but without 
the consent of the foreign fiduciary. 

As in the court test, a United States 
fiduciary will not be considered to con- 
trol all substantial decisions of the trust 
if the trust instrument contains an au- 
tomatic migration provision. Accord- 
ingly, if an attempt by any governmen- 
tal agency or creditor to collect 
information from or assert a claim 
against the trust would cause one or 
more substantial decisions of the trust 
no longer to be controlled by United 
States fiduciaries, the trust will not 
pass the control test.“ 


The Safe Harbor 

The proposed regulations provide a 
safe harbor for classification as a 
United States trust if the trust: 1) has 
only United States fiduciaries; 2) is ad- 
ministered exclusively in the United 
States pursuant to the terms of the 
trust instrument; and 3) is not subject 
to an automatic migration provision.* 
As discussed above, any person that has 
the power to control a substantial deci- 
sion of the trust will be treated as a fi- 
duciary. Because of this broad defini- 
tion, care should be taken when relying 
on the safe harbor, especially if foreign 
individuals may exercise any control 
over the administration of the trust. 


Conclusion 

The Act substantially changed the 
definition of the residency of trusts. 
Practitioners need to be mindful of 
these changes when advising clients 
and drafting trust instruments. Unin- 
tended classification of a new trust as 
foreign or the inadvertent expatriation 


of a United States trust may result in 
unwelcome or unexpected reporting 
requirements, withholding require- 
ments, increased interest charges, and 
severe penalties for noncompliance. 
The new rules provide a somewhat 
more objective standard for determin- 
ing a trust’s nationality, but may have 
set new traps for those unaware of these 
changes. 
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YOUNG LAWYERS DIVISION 


The Shareholders’ Agreement— 
Don’t Leave Your P.A. Without It 


he focus of this article con- 

cerns an attorneys’ profes- 

sional service corporation’s! 

obligation (or lack of one) to 
redeem the shares of a departing share- 
holder in the absence of an independent 
redemption agreement among the 
shareholders found in a shareholders’ 
agreement or in the corporation’s ar- 
ticles of incorporation. 


P.A. as a “Close” Corporation 

Current membership records of The 
Florida Bar reflect that over 45,600 at- 
torneys are admitted to practice and are 
located in Florida. Another 10,750 
members of the Bar are located outside 
of the state or are foreign members. As 
to the in-state members, two-thirds are 
in a firm or legal workplace with at 
least one other attorney. The over- 
whelming majority of the attorneys who 
are not sole practitioners, in-house cor- 
porate counsel, or government employ- 
ees are believed to be employed in a law 
firm professional association (P.A.). 
P.A.’s are, invariably, structured as 
“close” corporations.’ 

While there are various definitions 
of the term “close” corporation, perhaps 
the most widely accepted definition de- 
scribes it as “a corporation whose 
shares are not generally traded in the 
securities markets.”* Because of the 
unusual and intimate relationship be- 
tween shareholders and the actual op- 
erations of the close corporation, many 
courts have recognized that control of 
this entity is peculiarly susceptible to 
misuse or abuse by the majority share- 
holders—commonly referred to as mi- 
nority shareholder oppression or exploi- 
tation—including the majority 
shareholders’ failure to declare divi- 
dends, unfair distribution of business 
profits to the majority shareholders in 
the form of salaries or bonuses, and the 
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discharge of a minority shareholder as 
a corporate employee. The illiquidity of 
the shares of a close corporation, com- 
bined with a lack of control over man- 
agement, leaves minority shareholders 
in close corporations susceptible to 
what is commonly known as a share- 
holder “freeze-out.” 

There are many actions that major- 
ity shareholders can take that will 
freeze-out minority shareholders. A 
common form of freeze-out in a law firm 
P.A. is the termination of the minority 
shareholder’s employment.‘ Apart from 
those circumstances in which the ma- 
jority or controlling shareholders op- 
press or exploit the minority share- 
holder who is, or remains, employed by 
the P.A., what becomes of the minority 
attorney shareholder’s shares who is 
forced, or even elects, to depart the P.A.? 


Further, does it make any difference 
whether the departing attorney-share- 
holder is terminated versus having vol- 
untarily disassociated from the P.A.? 


Absence of Statutory Remedy 

§621.13 makes applicable 
Ch. 607 to a PA., except to the extent 
that the provisions conflict. F.S. Ch. 
621, itself, does not provide for the re- 
demption of a minority shareholder’s 
ownership interest, whether such 
shareholder voluntarily withdraws, is 
involuntarily terminated, or becomes 
incapacitated or disabled. F.S. 
§607.1434(3) does provide, in certain 
limited circumstances, that a court, 
upon a showing of sufficient merit to 
warrant such remedy and in connection 
with a dissolution action pursuant to 
FS. §607.1430, may order a purchase 
of a shareholder’s shares in accordance 
with the cumbersome requirements of 
FS. §607.1436. However, the purchase 
of shares under FS. §607.1436 presup- 
poses that either the P.A. or one or more 
shareholders elect to purchase the 
shares owned by the petitioning share- 
holder. If neither the P.A. nor another 
shareholder wishes to make such pur- 
chase, then the departing shareholder 
is without a statutory remedy. 


Absence of Judicial Remedy 

Have the Florida courts created non- 
statutory judicial relief to provide re- 
muneration to the departing attorney- 
shareholder for his or her equity, capital 
investment, pro rata share of the receiv- 
ables, and goodwill’ (less pro rata share 
of bad debts, equipment leases, line of 
credit balances, future lease payments, 
salary advances, etc.)? The answer is 
clearly, no! 

The only Florida appellate decision 
to deal squarely with this issue was 
Corlett, Killian, Hardemon, McIntosh 
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and Levi, PA. v. Merritt, 478 So. 2d 828 
(Fla. 3d DCA 1985). In that case, the 
question presented to the court was 
“whether a Florida professional asso- 
ciation engaged in the practice of law 
can be compelled to redeem shares held 
by minority shareholder-attorneys 
upon termination of their employment 
with the corporation where neither a 
statute, the articles of incorporation, 
nor any agreement provides for such 
redemption.” 

In Corlett, Killian when three attor- 
ney-shareholders voluntarily left the 
firm and were unable to amicably re- 
solve their claim that the successor P.A. 
must redeem all of their shares, they 
sued for this specific relief. At the end 
of a nonjury trial in the Dade County 
Circuit Court, the trial court deter- 
mined that the P.A. was required to re- 
deem their shares of corporate stock at 
the fair value/underlying book value as 
of the date the attorney-shareholders 
departed from the firm. 

On appeal, the Third District Court 
found the lower court’s decision entirely 
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“unsupportable.” The court reiterated 
that there is no statutory requirement 
of redemption and no statutory require- 
ment that a shareholder even be an 
employee of a P.A. in which he or she 
owns shares. The court further stated 
that whether in the setting of a ciose 
corporation or a PA., if, as in Florida, 
there is no statutory requirement of 
redemption, the obligation and author- 
ity of a for-profit corporation to redeem 
its stock must be found either in its ar- 
ticles of incorporation or in some other 
agreement. “Absent such provision for 
redemption, courts will not write such 
an agreement for the parties, see Lane, 
Gelety, Woolsey & Centrone, PA., Inc. v. 
Woolsey, 377 So. 2d 743, 745 (Fla. 4th 
DCA 1979), cert. denied, 388 So. 2d 1120 
(Fla. 1980) (“Courts may not interfere 
with the freedom of contract or substi- 
tute their judgment for that of the par- 
ties thereto and re-write a contract in 
order to relieve one of the parties from 
the apparent hardship of an improvi- 
dent bargain.”), or interfere with the 
internal affairs of corporate manage- 
ment, see Freedman v. Fox, 67 So. 2d 
692 (Fla. 1953).” 478 So. 2d at 831. 

In Corlett, Killian the departing at- 

torney-shareholders had argued that a 
PA. engaged in the practice of law is so 
extraordinary that its very nature in- 
vests a court with the power to compel 
redemption—whether or not there is an 
agreement or a provision of the articles 
of incorporation requiring it. However, 
the Third District Court disagreed, and 
stated: 
However, we are not persuaded by either 
the arguments advanced or the authorities 
cited by the [departing shareholders] . . . 
that, as a matter of public policy, the court 
should impose a requirement of redemption 
upon every professional service corporation 
(or its majority shareholder) engaged in the 
practice of law.® 


* * * 


That a professional who resigns from the 
corporation could well be left in the unfor- 
tunate position of owning unmarketable 
shares of stock is generally true of the mi- 
nority shareholders in all close corporations. 
But rather than being a compelling reason 
in favor of a court intervening, the distinct 
probability of this unfortunate state of af- 
fairs arising is a compelling reason why 
parties must agree in advance on a redemp- 
tion provision.’ 


Conclusion 

At present, there is neither a statu- 
tory nor a nonstatutory judicial remedy 
providing a departing attorney-share- 
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holder in a P.A. with redemption rights 
in respect of the shares he or she owns. 
According to the Third District Court 
of Appeal, an attorney should know bet- 
ter when choosing to join in a PA. with 
one or more other attorneys and acquire 
shares. In this regard, the court stated 
that: 


Where an employee who purchases such 
shares for valuable consideration either 
lacks the foresight or the bargaining power 
to insist upon a redemption agreement in 
the event of his resignation, it is not incum- 
bent upon the courts to protect him from 
his own improvidence or lack of strength.” 


But, what of the departing attorney- 
shareholder who does not voluntarily 
“resign”? It would seem that it is for the 
Florida Legislature to create such a 
redemption entitlement, if at all, in that 
circumstance so as not to leave the op- 
pressed or exploited minority share- 
holder without a remedy. Until that 
remedy becomes law, the better prac- 
tice is to insist upon, negotiate, and 
execute a shareholder’s agreement ab 
initio.Q 


1 The Florida Professional Service Corpo- 
ration Act, which became effective on Sep- 
tember 1, 1961, created an exception to the 
traditional Florida rule prohibiting corpo- 
rations from being licensed to practice a 
profession. See Ch. 61-64, §16, 1961 Fla. 
Laws 93. The act, itself, prohibits the use of 
any word or abbreviation other than “Pro- 
fessional Association,” “P.A.” or “Chartered” 
in the firm name. For purposes of this ar- 
ticle, only the acronym “P.A.” is used. In 
Garden v. Frier, 602 So. 2d 1273 (Fla. 1992), 
the Florida Supreme Court held that the 
definition of a “profession” within the mean- 
ing of the statute of limitations in malprac- 
tice actions is any vocation requiring, at a 
minimum, a four-year college degree before 
licensing is possible in Florida. Although no 
Florida appellate court has contravened the 
plain language of the act, the Florida Su- 
preme Court has made it clear that the prac- 
tice of law through a P.A. is always subject 
to the approval and conditions imposed by 
the court. See In re The Florida Bar, 133 
So. 2d 554 (Fla. 1961). 

2 In a recent decision describing how the 
P.A. should operate, the Third District Court 
of Appeal in Porlick, Poliquin, Samara, Inc. 
v. Compton, 683 So. 2d 545, 548 (Fla. 3d 
D.C.A. 1996), citing, In re The Florida Bar, 
133 So. 2d 544, 556 (Fla. 1961), stated: “As 
we read the subject statute and the imple- 
menting rules proposed . . ., a corporation 
organized under the statute and rules will 
meet substantially the requirements of the 
aforementioned regulations of the Internal 
Revenue Service. The members will be as- 
sociated as stockholders. They will have as 
their objective the conduct of the affairs of 
the corporate entity with a division of prof- 
its. There will be continuity of life and cen- 
tralization of management.” 
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3 O'NEILL, CLosE CorporaTIONS §1.02 (2d 
ed. 1971). See also Bahls, Resolving Share- 
holder Dissension: Selection of the Appro- 
priate Equitable Remedy, 15 J. or Corp. L. 
285, 289 (1990) (noting that this is the pref- 
erable definition because it focuses on the 
illiquidity of the shares, which is the pri- 
mary problem of shareholders in close cor- 
porations). Not only are its shares not 
traded in an established securities market, 
a close corporation is also generally charac- 
terized by having a relatively small num- 
ber of shareholders who are customarily 
involved in the management of the corpo- 
ration. 

4 Manipulating a freeze-out may include 
the withholding of perquisites, the use of 
the P.A.’s earnings for the majority share- 
holders’ own benefit, the prevention of the 
minority shareholder from participating in 
the management of the P.A., and the ar- 
rangement by the majority shareholder to 
have the P.A. repurchase only his or her 
shares on highly favorable terms. 

5 At common law, goodwill was the likeli- 
hood that customers would return to a loca- 
tion. Cruttwell v. Lye, 34 Eng. Rep. 129, 134 
(1810). In Thompson v. Thompson, 576 So. 
2d 267 (Fla. 1991), the Supreme Court es- 
tablished the method for valuing goodwill 
attributable to professional practices for the 
purpose of making an equitable distribution 
of marital assets. Generally, personal good- 
will is not included in the valuation of the 
professional practice for purposes of equi- 
table distribution. 

§ Corlett, 478 So. 2d at 829. The Third Dis- 
trict Court noted that while Fia. Star. ch. 
607 pertains to corporations generally, and 
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contains several provisions that implicitly 
apply to redemption of shares, “none of these 
provisions imposes an affirmative duty upon 
the corporation to redeem the shares of a 
terminated corporate employee.” Jd. Be- 
cause the Third District Court of Appeal is 
the only appellate court in Florida to have 
decided this issue, the trial judges in Florida 
are presently bound to follow that decision. 
Accord, Special’s Trading Co. v. Interna- 
tional Consumer Corp., 679 So. 2d 369 (Fla. 
4th D.C.A. 1996), citing, Pardo v. State, 596 
So. 2d 665 (Fla. 1992). 

7 Corlett, 478 So. 2d at 829. It is notewor- 
thy that the decision of the court was not 
unanimous. Judges Pearson and Hendry 
constituted the majority, while Judge 
Hubbart dissented with an opinion. Judge 
Hubbart thought that “a professional ser- 
vice corporation which renders legal ser- 
vices is under a legal obligation to purchase 
the stock of its resigning attorney-stockhold- 
ers, else it is in violation of Section 621.06.” 
Id. at 835. Further, Judge Hubbart believed 
that “the majority attorney-stockholders in 
such a professional service corporation are 
under an ethical obligation enforceable by 
law to vote their stock so as to require the 
corporation to redeem the stock of any of 
its resigning attorney-stockholders—else 
they may be parties to serious violations of 
the Florida Bar Code of Professional Re- 
sponsibility.” Id. 

8 Corlett, 478 So. 2d at 833-34. The court 


even noted that an attorney’s legal disquali- 
fication from the practice of law—such as 
Fra. Stat. §621.10 would require on becom- 
ing a judge—does not impose upon the PA. 
a duty to redeem the shares of the depart- 
ing attorney/sitting judge. This is so because 
the decision to become a judge is a volun- 
tary decision, just as the attorney-share- 
holders in Corlett, Killian voluntarily re- 
signed their employment. The analysis of 
the fairness in not redeeming a departing 
attorney’s shares becomes more difficult 
where the employment is involuntarily ter- 
minated and otherwise bears the markings 
of minority shareholder oppression or ex- 
ploitation. 

° Corlett, 478 So. 2d at 833-34. The su- 
preme courts of other states such asArizona 
and Tennessee have reached contrary re- 
sults, but those states have statutes that 
specifically require a P.A. to buy back the 
shares of any shareholder who leaves the 
corporation. See, e.g., Vinall v. Hoffman, 651 
P.2d 850 (Ariz. 1982); Vawter, Kennedy & 
Kennedy v. Vawter, 776 SW.2d 520 (Tenn. 
1989). 

10 Corlett, 478 So. 2d at 834. Where the de- 
parting attorney-shareholder voluntarily 
disassociates from the P.A., it would seem 
unfair or inequitable to foist upon the P.A. 
the sudden, unexpected, and, perhaps, fi- 
nancially crippling obligation to redeem his 
or her shares. In this circumstance, no rem- 
edy should be afforded. 
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FAMILY LAW_ 


Appellate Court Trends in Permanent Alimony 
for “Gray-Area” Divorces 


ermanent alimony in the 

1990’s has been very much a 

moving target. This is particu- 

larly true with “gray-area” 
marriages of medium duration—mar- 
riages that are neither short- nor long- 
term, and thus not entitled to any pre- 
sumption regarding permanent 
alimony. Discerning something like a 
“trend” in such cases, even at the ap- 
pellate level, is a daunting task indeed. 
Cases with equally compelling facts fre- 
quently seem to result in disparate 
awards for the various recipient 
spouses. 

Having said that, this article is in- 
tended to aid practitioners seeking per- 
manent alimony by providing quick- 
reference organization of useful sets of 
case facts. Our scope is limited to dis- 
solutions of marriages lasting between 
five and 20 years that have been ruled 
on by Florida district courts of appeal 
since 1990.’ We have attempted to iso- 
late patterns in these decisions that 
will enable practitioners with analo- 
gous facts to put forth colorable argu- 
ments in support of permanent alimony. 

This article will provide first a brief 
discussion of the background of perma- 
nent alimony. Following this, we will 
discuss in turn several of the major fac- 
tors considered by judges when grant- 
ing or denying permanent alimony, fac- 
tors such as the age of the recipient 
spouse, the length of the marriage, and 
the number of children. While our tex- 
tual analysis is organized by factor, our 
accompanying chart summary is orga- 
nized by date and jurisdiction. This is 
done with the intent that practitioners 
will be able to use the information in 
this article to tailor arguments to their 
particular facts and jurisdictions. 

One final caveat is required here. The 
organization of this article according to 
factors considered by the appellate 


Courts in the cases 
discussed have 
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reasonably uniform 
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issues that have 
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courts in deciding these cases should 
not be overinterpreted. Obviously, it is 
generally impossible to determine 
which factors a court considered to be 
dispositive, or even relevant, in reach- 
ing its decision. Accordingly, this index- 
ing according to factors is necessarily 
somewhat artificial and intended 
mainly for convenience of reference. 
The seminal case in the area of per- 
manent alimony is, of course, 
Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). Justice Overton’s 
stated purpose in writing this particu- 
lar opinion was to clarify the wide- 
spread confusion regarding the various 
types of alimony and their proper ap- 
plications. In the section of the opinion 
regarding permanent alimony, Justice 
Overton explained that permanent ali- 
mony is granted for the purpose of pro- 
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viding for the necessities of the recipi- 
ent spouse as such necessities existed 
during the marriage. The amount of 
permanent alimony is to be driven by 
1) the needs of the spouse, and 2) the 
ability of the payor spouse to pay. These 
two elements are to be broken down 
further into considerations of such fac- 
tors as the age, earning ability, health, 
and education of both parties, plus the 
length of the marriage and the standard 
of living enjoyed by the parties during 
the marriage. Justice Overton went on 
to complete his discussion of alimony 
by noting the importance of judicial dis- 
cretion in weighing these various fac- 
tors and arriving at an award. Justice 
Overton cautioned appellate judges 
against substituting their judgment for 
that of the trial judge whose vantage 
point of the facts was far superior, and 
thus to be trusted absent actual abuse 
of discretion. 

Against this backdrop, the courts in 
the cases discussed below have at- 
tempted to provide reasonably uniform 
resolution of the permanent alimony 
issues that have since come before 
them. Unfortunately, these goals of 
uniformity have been in constant ten- 
sion with goals of protecting judicial 
discretion, in addition to fairness and 
flexibility, which has led to some osten- 
sibly disparate results. However, as 
stated above, we believe we have dis- 
cerned some useful trends in these de- 
cisions. 


Length of Marriage 

In “gray area” cases where marriages 
survive between five and 20 years, the 
length of the marriage is not a disposi- 
tive factor in determining the appropri- 
ateness of permanent alimony. 

Take for example two cases out of the 
First District in 1994. The first decision 
is that of Zeigler v. Zeigler, 638 So. 2d 
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50 (Fla. lst DCA 1994), handed down 
in January of 1994. In that decision, the 
court noted the “inequity” of granting 
permanent alimony to a healthy 35- 
year-old spouse in light of the fact that 
the marriage only lasted 13.5 years.” 
Compare this with the case of Echols v. 
Elswick, 638 So. 2d 581 (Fla. lst DCA 
1994), which was decided in June of 
1994. InEchols, the court directed that 
the six-year marriage at issue was not 
so short as to “necessarily require a 
denial of permanent alimony.” 

Thus, all that is clear from a brief 
review of the “gray area” cases address- 
ing length of marriage is that this fac- 
tor may be quickly overcome, one way 
or the other, by the presence of other 
more compelling factors.* 


Age of Recipient Spouse 

Similarly, the age of the recipient 
spouse is a factor that carries weight, 
but will rarely tip the scale. While 
courts are reluctant to grant permanent 
alimony to a particularly young 
spouse,° they will do so when sufficient 
other factors exist to require it, such as 
gross disparity in income® or poor 
health of the recipient spouse.’ 

Our research revealed only one in- 
stance in which an appellate judge 
found the age of the recipient spouse to 
be nearly dispositive. In his concur- 
rence in Bailey v. Bailey, 617 So. 2d 
815 (Fla. 2d DCA 1993), Judge 
Altenbernd opined that “the factor of 
age weighs more heavily in favor of 
permanent alimony when the spouse 
requesting permanent alimony is ap- 
proaching fifty.”® Judge Altenbernd dis- 
tinguished cases involving recipients in 
their mid-30s in concluding that this 
47-year-old recipient, who was in good 
health following an eight-year marriage 
with no children, deserved permanent 
alimony largely on the basis of her age. 
Judge Altenbernd explained that his 
position was based on the “economic 
reality” of a job market that shrinks as 
job applicants grow older.’ 


Income Disparity 

The factor of relative income dispar- 
ity can be crucial in a quest for perma- 
nent alimony.’° Although this particu- 
lar inquiry is often indistinguishable 
from the standard of living inquiry, in- 
come disparity has been strongly em- 
phasized by courts in granting perma- 
nent alimony, even in the presence of 
other mitigating factors. 


In Young v. Young, 677 So. 2d 1301, 
1306 (Fla. 5th DCA 1996), the Fifth 
District granted permanent alimony to 
the husband, an engineer, where the 
wife, a medical doctor, earned an in- 
come “roughly eight times greater than 
that of the engineer.” The court noted 
the significance of this factor in light of 
the absence of clear guidance from the 
other relevant factors. Although the 
earning capacity of the engineer was 
not insubstantial, the court emphasized 
that the proper inquiry was whether 
the recipient spouse’s income could sup- 
port the lifestyle enjoyed by that spouse 
during marriage. As it could not re- 
motely do so, the court granted perma- 
nent alimony. 

Compare Young with Kremer v. 
Kremer, 595 So. 2d 214 (Fla. 2d DCA 
1992). In Kremer, the Second District 
denied permanent alimony to a spouse 
despite finding “that the ex-husband’s 
income is far greater than that which the 
wife could reasonably expect to earn and 
that the standard of living they enjoyed 
during the marriage was substantially 
higher than that which the wife could 
reasonably be expected to sustain for 
herself without substantial permanent 
alimony.”"' The court was instead con- 
cerned that no “genuine inequity” re- 
sulted to the wife from the six-year mar- 
riage, as she left the marriage no worse, 
and perhaps substantially better, than 
she entered it.'* The court noted such 
mitigating factors as the youth of the 
wife, the absence of children, and the 
short duration of the marriage. 


Children 

The presence or absence of children 
in a marriage is not one of the enumer- 
ated considerations from either 
Canakaris or F.S. §61.08, regarding 
permanent alimony. However, in some 
cases, this factor has played an impor- 
tant role in persuading a court to pre- 
fer permanent alimony. In Gregoire v. 
Gregoire, 615 So. 2d 694 (Fla. 2d DCA 
1992), the Second District granted per- 
manent alimony in a dissolution involv- 
ing an 11-year marriage and a 37-year- 
old recipient wife. As the court had 
recently denied permanent alimony in 
Kremer (involving a similarly short 
marriage and young recipient spouse), 
the court was careful to distinguish the 
facts of the instant case from those of 
Kremer. Specifically included among 
the distinguishing factors was the pres- 
ence in the instant case of two minor 
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children. This fact, coupled with related 
facts concerning the custody and care 
of the children, led the court to affirm 
the trial court’s grant of permanent ali- 
mony in this case. 

Another interesting case involving 
children is Hauser v. Hauser, 644 So. 
2d 554 (Fla. 4th DCA 1994). In this 
case, the court affirmed an award of 
$3,000 monthly permanent alimony to 
a 35-year-old spouse following a 10-year 
marriage where the recipient spouse 
had been, and would continue to be, the 
primary caregiver for the couple’s two 
minor children, one of whom was se- 
verely retarded, and the other of whom 
required behavioral therapy. In affirm- 
ing the award, the court noted that 
separate and substantial child support 
would maintain the needs of these chil- 
dren, but that the sizeable permanent 
alimony award was equally justified 
due to the direct and permanent impact 
of the children on the wife’s own abil- 
ity to work and support herself. 


Health of Recipient Spouse 

Unlike the presence of children, the 
health of the recipient spouse is a con- 
sideration specified in both Canakaris 
and F.'S. §61.08. What is interesting 
about this factor is the way in which it 
seems to affect outcomes regarding per- 
manent alimony. Contrary to what one 
might expect, physical health is fairly 
absent from the case law as a consider- 
ation. However, mental health figures 
quite prominently in a handful of cases 
to produce some surprising results." 

Perhaps most striking is Lagstrom v. 
Lagstrom, 662 So. 2d 756 (Fla. 4th DCA 
1995). Here the Fourth District af- 
firmed an award of $670 per month 
(nearly 40 percent of the retired 
husband’s monthly income) in a five- 
and-one-half-year marriage that pro- 
duced no children. The recipient wife 
in this case was 48 years old and suf- 
fered from a severe depressive state, 
which experts had testified rendered 
her nonfunctional. 

Similarly, the Second District, in the 
case of Kesling v. Kesling, 661 So. 2d 
919 (Fla. 2d DCA 1995), reversed an 
award of rehabilitative alimony in fa- 
vor of an award of permanent alimony 
where the recipient wife suffered from 
severe chronic depression and sub- 
stance abuse. While the age of the wife 
(41) and the length of the marriage (17 
years) and the absence of children could 
arguably support either grant or denial 


of permanent alimony, the court found 
the health of this woman to be a com- 
pelling factor. The court viewed the 
health of the woman, coupled with a 
reasonable earning disparity ($25,000 
potential for the wife compared with 
$100,000 for the husband) to “mandate 
an award of permanent alimony.”"* In- 
terestingly, the court noted the poten- 
tial for this woman’s recovery, and ac- 
cordingly suggested that some 
additional rehabilitative alimony might 
be appropriate as well. The court left 
unstated whether such recovery might 
also justify a substantial downward 
modification of the award. 


Agreements Between Spouses 

The general rule regarding agree- 
ments between the spouses is that they 
must be accorded “great deference” by 
the courts.© The agreements that are 
contemplated in this factor are not such 
formal and written agreements as pre- 
nuptial and ante-nuptial agreements; 
rather, the agreements discussed herein 
are simple, oral agreements between 
spouses regarding which spouse will ob- 
tain the higher education, shoulder the 
financial obligations, or stay home with 
the children. These are the division of 
labor, team concept agreements wherein 
one spouse voluntarily forgoes further 


Trends in Permanent Alimony—Summary of Cases 


education, skill development, or income 
generation for the express purpose of 
enabling the other spouse to do so for the 
greater good of the family. These agree- 
ments carry great weight with the courts 
in conjunction with considerations of 
earning disparity and the potential for 
rehabilitation of the recipient spouse to 
self-support at the marital standard of 
living. 

This concept is clearly illustrated in 
Gregoire. Here the Second District 
granted permanent alimony to a rela- 
tively young recipient wife (37) after a 
relatively short marriage (11 years), 
and cited three interrelated factors for 


CASE LENGTH OF WIFE'S WIFE'S HUSBAND'S COURT ACTION ee 
MARRIAGE AGE INCOME INCOME 
and Children 
Reynolds v. Reynolds, 11 years ™ $770 net per month $2,152 per Reversed denial of permanent alimony 2 children 
668 So. 2d 245 month and remanded for reconsideration Court notes lack of 
(Fla. Ist DCA 1996) findings to support 
either type of alimony 
Echols v. Elswick, 6 years 59 $660 per month $1,980 per Rehabilitative alimony reversed and No children 
638 So. 2d 581 month remanded to consider permanent Court noted absence of 
(Fla. Ist DCA 1994) alimony rehabilitative plan 
Wolff v. Wolff. 15 years ™ $515 per month $2,000+ per Reversed award of rehabilitative Husband requested that wife 
576 So. 2d 852 month (more alimony for reconsideration of not work outside the home 
(Fla. lst DCA 1991) than 4x wife's) permanent 
Zeigler v. Zeigler, 13.5 years 35 None $143,200 net Reversed total denial of permanent 3 children 
635 So. 2d SO per year alimony and remanded for Agreement that wife would not work 
(Fla. Ist DCA 1994) reconsideration 
Anciaux v. Anciaux, 13 years ™ Ys husband’s 3x wife’s Remanded for trial court to consider Unequal distribution of assets 
666 So. 2d 577 permanent alimony 
(Fla. 2d DCA 1996) 
Kesling v. Kesling, less than 17 years 41 $25,000 per year $100,000 per Remanded for permanent alimony No children 
661 So. 2d 919 year award and consideration of Wife suffered from chronic depression 
(Fla. 2d DCA 1995) rehabilitative additional alimony as well 
Gray v. Gray, 18 years ™ $23,000 $83,000 Reversed denial of permanent alimony 3 children 
658 So.2d 607 Agreement that wife would not work 
(Fla. 2d DCA 1995) 
Gerard v. Gerard, 11 years ™”™ =0 $15, 176 per Affirmed permanent alimony 3 minor children 
656 So. 2d 186 month award but remanded Wife did not work outside home last 6 
(Fla. 2d DCA 1995) to lower amount years 
Hann v. Hann, 15 years 40 0, but potentially $58,528 per Reversed permanent alimony Wife held Master’s Degree 
629 So. 2d 918 $28,000 to $30,000 year award for rehabilitative 1 minor child 
(Fla. 2d DCA 1994) per year instead Wife, minor, treatable health problems 
Bailey v. Bailey, 8 years 47 $15,000 per year $150,000+ Reversed as to entire distribution and No children 
617 So. 2d 815 per year award of permanent alimony Wife’s 4th marriage 
(Fla. 2d DCA 1993) Wife healthy and working throughout 
marrage 
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doing so. First, as discussed above, the 
marriage had produced two minor chil- 
dren of whom the wife would have pri- 
mary residential custody. Second, the 
parties had “specifically agreed that the 
wife would stop working, permanently 
terminate her career, and become a full- 
time homemaker.”** Finally, the court 
found the sacrifices of the wife to be a 
direct cause of the substantial increase 
in earnings of the husband. These facts, 
taken together, led the court to conclu- 
sively distinguish its decision in Kremer 
and affirm the award of permanent ali- 
mony. 


In a case involving no children, the 
Fifth District similarly accorded great 
deference to a couple’s long-range plan 
to work as a team in order to improve 
their joint income most efficiently. 
Young v. Young, 677 So. 2d 1301, 1306 
(Fla. 5th DCA 1996). In Young, the en- 
gineer husband made great sacrifices, 
including working away from home and 
on an independent contractor basis, 
while the doctor wife completed medi- 
cal school and residency. Such sacrifices 
traded long-range security for short- 
term gain, with the idea that the doc- 
tor would soon contribute the long- 


range security. Upon the end of the 
marriage, the engineer’s income and 
earning ability were dwarfed by those 
of the doctor. Accordingly, the court rec- 
ognized the career sacrifices of the en- 
gineer and reversed the trial court’s 
denial of permanent alimony. 


Marital Standard of Living 

The very first consideration listed in 
F.S. §61.08 regarding alimony is the 
couple’s standard of living as estab- 
lished during their marriage. This fac- 
tor is likewise emphasized in 
Canakaris. Despite its prominence in 


CASE LENGTH OF WIFE'S WIFE'S HUSBAND'S COURT ACTION Includi ec a RS 
MARRIAGE AGE INCOME INCOME 
Agreements Between Parties 
and Children 
White v, White, 10 years 46 =0 =$135,000 on Reversed denial of alimony Trial court misinterpreted prenuptial as 
617 So. 2d 732 last joint return alimony waiver 
(Fla. 2d DCA 1993) 
Nelson v. Nelson, 14 years 44 $16,000 with =$60,000 Reversed denial of permanent alimony One child 
588 So. 2d 1049 potential for 
(Fla. 2d DCA 1991) $27,000 if full-time 
Gregoire v. Gregoire, 11 years 37 None- =210,000 Affirmed permanent alimony award 2 children 
615 So. 2d 694 $20,000 to$25,000 per year Agreement that wife would not 
(Fla. 2d DCA 1992) potential work—wife credited with resulting 
increase in husband’ sincome 
Aresty v. Weinstein, 12 years 45 None - $120,000 Permanent alimony reversed 2 children 
667 So. 2d 846 $90,000 potential 
(Fla. 3d DCA 1996) 
Lagstrom v. 5% years 48 probably 0 $1,718 per Affirmed permanent alimony award Wife suffered from 
Lagstrom, month depression 
662 So. 2d 756 
(Fla. 4th DCA 1995) 
Mesa v. Mesa, 14 years 30's Part-time Law officer Trial court directed to award 3 children 
652 So. 2d 456 bank teller with 3x wife’s permanent alimony 
(Fla. 4th DCA 1995) full-time 
potential 
Hauser v. Hauser, 10 years 35 $869 net $11,000 net Affirmed award of permanent alimony 2 minor children - 
644 So. 2d 554 per month per month and amount one severly retarded 
(Fla. 4th DCA 1994) 
Shudlick v. Shudlick, 17 years ™ Probably 0 $90,000+ Affirmed award of permanent alimony 1 minor child 
618 So. 2d 740 per year and amount Agreement that wife not work last 10 
(Fla. 4th DCA 1993) years of marriage 
Steinberg v. 18+ years 47 0 $70,000 per Reversed rehabilitative award in favor Wife did not work last 8 years of 
Steinberg, year imputed of permanent award marriage 
614 So. 2d 1127 Wife had severe emotional problems and 
(Fla. 4th DCA 1993) lack of skills 
Chen v. Chen, 11.5 years young Potential for $150,000+ Reversed rehabilitative award for 1 minor child 
$75 So. 2d 1342 $20,000 per per year consideration of permanent alimony or Wife gave up her schooling to work 
(Fla. 4th DCA 1991) year increased rehabilitative alimony while husband in medical school 
Young v. Young, 15 years 48' $54,000 per year $400,000+ per Reversed denial of permanent alimony No children 
677 So. 2d 1301 year Agreement to organize careers as a team 
(Fla. Sth DCA 1996) 


1 
In this case, it appears that the husband received alimony, therefore, references 


to wife are actually to husband. 
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the controlling law, this factor operates 
without any discernable consistency. 
Courts will rely upon this factor in one 
case and then ignore it, or even over- 
ride it, in the next. With standards of 
living, the only trend may be that there 
is no trend, but this fact in and of itself 
can be extremely useful in seeking per- 
manent alimony.”’ 

Great contrast on this topic is pro- 
vided by Young and Kremer. In Young, 
the court reversed the denial of perma- 
nent alimony to an engineer who 
earned $54,000 annually and was fully 
capable of self-support before, during, 
and after the marriage. In doing so, the 
court emphasized, inter alia, the impos- 
sibility of maintaining a semblance of 
the marital standard of living on such 
a salary, given the establishment of an 
extremely high standard during the 
marriage based upon joint earnings in 
excess of half of one million dollars an- 
nually. The court explained that “for 
purposes of determining entitlement to 
alimony, a spouse is not self-support- 
ing just because he or she has a job and 
income.” 

At the other end of the award spectrum 
lies Kremer. There the Second District 
specifically noted the impossibility of the 
recipient wife, with her substantially dis- 
parate earning capacity, ever approach- 
ing the marital standard of living. The 
court found these factors to constitute 
“in)sufficient justification for a perma- 
nent alimony award.”® The court went 
on to note that the parties had widely 
disparate net worths on entering the 
marriage, and further, that the recipient 
wife left the marriage with substantial 
valuable property. 


Conclusion 

Given all of this disparity and appar- 
ent incongruity, what can one usefully 
conclude when seeking permanent ali- 
mony for a client within any one of 
these jurisdictions? Surprisingly, there 
does seem to be a workable answer to 
this question. The answer was set forth 
best by the Second District in Kremer. 
Citing the 1988 Fourth District case of 
Geddes v. Geddes, 530 So .2d 1011 (Fla. 
4th DCA 1988), the Kremer court in- 
quired whether any “genuine inequity 
[was] created by the dissolution” or “as 
a result of anything that has transpired 
during the marriage.” 

This comports with much of what was 
discussed above: did one spouse sacri- 
fice education, job advancement, skills 


enhancement, mental health, or simply 
the best years of his or her life for ob- 
taining these things? If so, a court is 
more likely to be persuaded that the 
overall need for permanent alimony has 
been satisfied. Although most of the 
other cases discussed herein left this 
analysis unstated or only vaguely im- 
plied, it nonetheless seems to be a per- 
vasive and unifying theme throughout 
the many and varied sets of facts. With 
the question properly framed in terms 
of sacrifice leading to inequity, the re- 
cent case law will support a persuasive 
request for permanent alimony. 0 
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BUSINESS LAW 


Is It Possible to Try a $100,000 Business Case 
to a Jury Without Bankrupting Yourself 


ne hundred thousand dol- 

lars sounds like a lot of 

money. To almost any small 

business, it is probably 
more than an entire year’s profit and 
easily could be the difference between 
solvency and insolvency for the busi- 
ness. Even if the business is capable of 
surviving a $100,000 hit, or at least car- 
rying it for a couple of years until a 
dispute can be resolved through legal 
process, the end result of the journey 
through the dispute resolution system 
must be able to produce an economi- 
cally reasonable outcome, not just an 
outcome that meets some judicial no- 
tions of fair play.! 

The civil justice system must provide 
dispute resolution that meets accept- 
able standards of due process and equal 
protection. However, it also must do so 
at a reasonable cost. If it too often fails 
to provide all three—due process, equal 
protection, and cost effectiveness—pub- 
lic confidence in the system will dimin- 
ish. While the civil justice system can- 
not be expected to provide due process, 
equal protection, and cost effectiveness 
all the time, it must provide them most 
of the time. Most important, it must be 
capable of providing all three most of 
the time. 

In most major cities, the civil justice 
system (particularly trial by jury) is in 
danger of failing to meet its obligation 
to provide due process and equal pro- 
tection for the resolution of small busi- 
ness disputes in a reasonably cost-effi- 
cient manner most of the time. The 
reasons are varied and come from all 
three segments of the system: 1) the 
lawyers; 2) the court; and 3) the liti- 
gants. 

The math is simple but the econom- 
ics are devastating. A review of the time 
and expense of litigating a simple busi- 


and Your Client? 


Is trial by 
jury still 
possible for 
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major urban 
centers? 


by Joseph M. Matthews 


ness case resembles this: 


1) Initial client interview and correspon- 
dence regarding fee agreement: 3-5 hrs 

2) Preliminary research and draft com- 
plaint: 5-10 hrs 

3) Draft preliminary discovery requests: 
3-5 hrs 

4) Interview friendly witnesses and re- 
view documents: 5 hrs 

5) Motion to dismiss (research, draft, and 
attend hearing): 5-15 hrs 

6) Review answer/counterclaim; research, 
and prepare reply to affirmative defenses: 
1-3 hrs 

7) Prepare for and conduct 10 depositions 
(5 hrs each): 50 hrs 

8) Motion for summary judgment: 10-20 hrs 

9) Trial preparation: 10-20 hrs 


10) Trial (3 days x 10 hrs per day): 30 hrs 


$225 per hr x 163 hrs = $36,675 


If costs are held to $5,000, the total 
is just over $40,000, or 40 percent of 
the $100,000 in controversy. (The simi- 
larity to the standard contingent fee in 
tort cases is purely intentional.) If op- 
posing counsel does not concede the 
case and files the inevitable counter- 
claim, or if the demands of a trial prac- 
tice require some other lawyer in the 
firm to be available in the case of a 
problem or to help with the trial, the 
numbers will quickly double. If an ex- 
pert is involved, the costs are often un- 
controllable. These fees and costs will 
be incurred monthly during the life of 
the lawsuit, which probably will aver- 
age about two years, from initial client 
interview to termination of the case. 

In most medium to large cities, it has 
become economically impossible to 
handle a $100,000 commercial lawsuit, 
whether between individuals, small 
businesses, or large business enter- 
prises. In many communities, even 
small businesses have begun to hire 
lawyers to serve as in-house counsel to 
handle as much legal work as possible, 
including many small to medium size 
lawsuits. Alternative dispute resolution 
methods, including mandatory and 
binding arbitration, have become essen- 
tial components of many business strat- 
egies for survival. 

This article is not about tort reform 
or the phony “litigation explosion.” It 
is not intended to take any “sides” be- 
tween segments or special interests 
within our society. It also is not about 
negative public perception of the jus- 
tice system based largely on increased 
media exposure of disputes, civil or 
criminal, that would break most any 
system of justice. It is not even about 
the apparently poor public perception 
of lawyers brought about by that same 
media and the advent of lawyer adver- 
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tising. 

This article will provide some criti- 
cal analysis of the way in which liti- 
gants view the system. It is based on 
the experiences of a board-certified civil 
trial lawyer entering his 20th year of 
private practice in Miami, where he has 
tried a lot of cases (mostly business-re- 
lated but others as well) in state and 
federal courts and in arbitration pro- 
ceedings before the American Arbitra- 
tion Association and the Securities In- 
dustry captive tribunals. 

The independent trial bar has man- 
aged, largely through the contingent 
fee, to give individuals greater and 
more equal access to the courthouse in 
the field of tort law, where insurance 
provides relatively greater assurance 
for the collectibility of judgments and 
serious counterclaims are rare. Most 
state trial courts have developed fairly 
efficient systems for the trial of tort 
cases. This article will attempt to sug- 
gest some methods by which the bench 
and the trial bar can try to keep the 
courthouse doors open for small- and 
medium-sized business disputes. 


The Role of the Private Bar— 
Ten Commandments 

The following are some basic prin- 
ciples that might provide a more cost- 
efficient commercial trial practice that 
also is designed to serve the needs of 
the business community: 


The business 
trial firm can 
no longer thrive 
without at least 
one lawyer or 
paraprofessional 
that also is 
a true computer 
“techie” 


1) Organize Efficiently—The Business 
Trial Firm of the Future 

In most cities with populations over 
250,000, the “Business Trial Firm” for 
the 21st century, whether independent 
or part of a larger commercial firm, will 
have the following characteristics. It 
will have between three and 10 part- 
ners and between three and five asso- 
ciates at any given time. There will 
never be more associates than partners. 
(The pyramid is dead.) There will be an 
increasing number of women and mi- 
nority partners and associates. Every 
lawyer under the age of 30 will be com- 
puter-literate, thus reducing the ratio 


wi 


“In light of the fact that the police dog buried the evidence, I'll have to declare a mistrial.” 
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of secretaries and other support staff 
per lawyer. 

Mastering information technology 
will become central to the practice of 
law far beyond mere improvements in 
wordprocessing and billing. The Busi- 
ness Trial Firm can no longer thrive 
without at least one lawyer or parapro- 
fessional that also is a true computer 
“techie.” This will be especially true in 
order to handle smaller commercial 
cases in which the economic facts of life 
will simply not permit employment of 
independent litigation support services. 
The Internet and the “information high- 
way” will radically change the way law- 
yers market services, communicate 
with clients, each other, and the courts, 
how they research, file pleadings, and 
get paid. It will make the world smaller 
in some ways and yet will restore some 
of the benefits of a time when govern- 
ment was smaller and more local in 
nature. It will be equally important 
that the firm discovers how to recoup 
the costs of this technology through 
some form of value billing. This tech- 
nological capability also will help small 
firms compete with larger, multi-city 
firms.” 

The commercial litigation business 
will be controlled largely by a rapidly 
increasing number of in-house counsel 
for both large and small business en- 
terprises, as well as by a burgeoning 
number of law school graduates who 
never land jobs in the private practice 
of law and, instead, find nonlegal work 
in business. These increasingly sophis- 
ticated consumers of commercial litiga- 
tion services are already organizing, 
sharing information about methods to 
reduce the costs of litigation, and pub- 
lishing and meeting to discuss issues 
regarding the subject of commercial liti- 
gation.* Much of commercial litigation 
still will be handled by mega-firms, but 
the overhead such firms carry and the 
increasing pressure to abandon the 
hourly fee, will give many smaller, in- 
dependent firms a competitive advan- 
tage with in-house counsel. 

The most important characteristics 
of the Business Trial Firm will be the 
reputation of the firm and its lawyers 
with the bench and the trial bar, the 
willingness of the firm and its lawyers 
to work with the company and its in- 
house representatives to reduce or at 
least fix the cost of the litigation, the 
ability to master technology and not be 
mastered by it, the willingness of the 
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more experienced lawyers in the firm 
to provide personal service and atten- 
tion, and, ultimately, the willingness 
and ability to try and win lawsuits. 


2) Creative and Careful Fee 
Agreements 

A standard form of fee agreement 
developed for nonpersonal injury law- 
suits is a must. My form is intended to 
present a “chinese menu” approach and 
to send the message that I am willing 
to consider all types and combinations 
of fee agreements. This is critical to 
making smaller commercial cases fi- 
nancially viable. The most commonly 
used approach in cases in which the 
potential recovery is in the range of 
$100,000 to $250,000 should be a com- 
bination of a fixed-retainer paid at the 
commencement (in whole or in a few 
monthly payments) with a contingent 
fee or other “results accomplished” fee 
at the termination of the case. Obvi- 
ously, this assumes that it is possible 
to measure the value of the result in 
dollars and generally applies only to 
cases in which the client is a claimant. 
However, it is realistic to have fee 
agreements based in part on a “results 
accomplished” determination even if 
the client anticipates a judgment 
against it, but has a dispute as to the 
amount, and the mere existence of a 
counterclaim does not necessarily make 
it impossible to include a contingent or 
results accomplished feature in the fee 
agreement. 

One of the most daunting problems 
in the employment of contingent fees 
for commercial cases is the risk of 
uncollectibility. It is possible to accom- 
modate this risk by shifting the burden 
of nonsatisfaction of a judgment to the 
client. This may be accomplished by 
providing that the client will be obli- 
gated to pay a fee calculated based on 
a multiplier of the hours incurred if a 
judgment is obtained but not collected. 

Most consumers of legal services 
want to know what the total fee is go- 
ing to be at the earliest possible oppor- 
tunity. Large corporate consumers of 
legal services are imposing budgets on 
law firms and the profession generally 
is being required to find alternatives to 
the open-ended hourly fee. This is not 
a bad thing. However, it requires par- 
ticipation by all three components of the 
system: the private law firm, the busi- 
ness client, and the court. 

Perhaps the most dangerous aspect 


of setting fees in cases in which it will 
be necessary to streamline the handling 
of the case is the increased risk of mal- 
practice. This becomes an issue if an 
unsuccessful outcome can be linked to 
a strategic decision that was affected 
by cost considerations. Any agreement 
for a fee based on the need to control 
the cost of the litigation must be accom- 
panied by a carefully drafted letter that 
informs the client that many decisions 
will be made during the course of the 
lawsuit based on cost considerations 
and that the client has agreed to the 
cost containment measures. Depending 
on the level of involvement of the cli- 
ent in litigation decisions, it may be 
necessary to document strategic deci- 
sions based on cost considerations to 
avoid later accusations that the firm 
was motivated by its own profitability 
to under prepare for the trial. This is 
especially dangerous the larger the 
fixed fee portion of the agreement. Cre- 
ative fee agreements are one essential 
component of any attempt to keep the 
courthouse doors open to small busi- 
nesses in this country. 


3) Keep it Simple, Stupid—And Fee 
Shifting Is Critical 

It seems pretty obvious that the 
“KISS” principle is essential if small 
business cases are to be tried to a jury. 
Exotic legal theories such as racketeer- 
ing (RICO) and civil theft statutes, 
which are often employed to “raise the 
stakes” of the litigation, will only work 
if the lawyer is looking to the opposing 
party for the ultimate fee in the case. 
During the last decade, it became stan- 
dard practice, at least in Florida, for 
lawyers to include claims for conspiracy, 
fraud, civil theft, and RICO in even the 
smallest of business disputes. Many 
lawyers even argued that the failure to 
include such legal theories where they 
might possibly apply was almost cer- 
tainly malpractice. Such claims have 
only on rare occasions produced the in- 
tended results and have increasingly 
resulted in fee and cost awards against 
parties who otherwise prevailed on the 
commercial claims in a case. 

It is essential, however, that every 
effort be made to include a legitimate 
claim for the recovery of attorneys’ fees 
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from the opposing party. In addition, 
the Florida Supreme Court and Florida 
Legislature have struggled for the past 
several years with a series of statutes 
and amendments to the rule of civil 
procedure governing offers of judgment. 
Initially, the Supreme Court exhibited 
the historical resistance to anything 
approaching the “English Rule” regard- 
ing fees. More recently, the Supreme 
Court has come full circle with respect 
to the offer of judgment rule and has 
now adopted one that allows for the 
recovery of fees from a party who re- 
jects an offer and subsequently fails to 
beat the offer by at least 25 percent. 

Early and aggressive use of offers of 
judgment can be an essential tool in 
handling small business disputes, par- 
ticularly when faced with an opponent 
who seeks to “raise the stakes” and the 
consequent cost of the litigation to your 
client. Unfortunately, premature use of 
an offer of judgment tends to set ceil- 
ings and floors for subsequent settle- 
ment negotiations and mediation ef- 
forts. The offer of judgment procedure 
must be realistically discussed with the 
client at the outset. Instead of starting 
high and reaching an accommodation 
that is smaller, the only way an offer of 
judgment will achieve its purpose is if 
the opening offer represents the real 
“bottom line.” Under Florida’s offer of 
judgment rule, it must not only repre- 
sent the bottom line; it must be “the 
bottom line minus 25 percent.” The 
mindset is not unlike the process, which 
leads to bad faith exposure for insur- 
ance companies. It only works when the 
claimant is willing to accept less than 
the full value of the claim or the defen- 
dant is willing to pay more than he or 
she thinks is owed. 


4) The Two-Day Trial 

There are many lawyers who do not 
believe that the two-day trial still ex- 
ists. If it does not, it could and should. 
Perhaps the greatest service the legal 
profession received from L.A. Law was 
that it reminded us that brevity can be 
enormously persuasive. Lincoln’s 
Gettysburg Address lasted approxi- 
mately four minutes. It is possible to 
tell a client’s story in a compelling man- 
ner in less than two days. 

There are three key components to 
achieving the two-day jury trial. The 
first is the experience of the lawyer and 
the development of some standardized 
trial techniques. There are some fairly 


standard themes for business trials. 
They include “the broken promise,” “the 
handshake,” “the lie,” and “the breach 
of trust.”* The development of chronolo- 
gies for the documents, and the efficient 
use of summaries (supported by testi- 
mony of competent client employees) 
and charts or graphs (prepared with in 
house computers), becomes fairly simi- 
lar from case to case. The second is the 
development of some increased stan- 
dardization of the applicable law and 
simplification of the trial procedures. 
This will be the subject of a later part 
of this article. The third is the presence 
of an experienced and dedicated trial 
judge. 


5) Do Not Hire Independent Experts 

If a business client cannot communi- 
cate the nature of his/her business and 
the dispute to a jury, with the help of 
an experienced trial lawyer, then the 
$100,000 case cannot be efficiently tried 
to a jury in our system of civil justice. 
By definition, a damage expert should 
hardly be necessary in a case in which 
the amount in controversy is fixed in 
the range of $100,000. 


6) Client Control Is Essential 

It must not be forgotten that a trial 
lawyer is representing a client in court. 
The implied assumption in the criticism 
of lawyers is that they are acting with- 
out the authority or impetus of their 
clients. To the contrary, behind every 
trial lawyer stands a litigant cheering 
his or her champion on and demanding 
blood from the opponent. A small busi- 
ness dispute cannot be efficiently 
handled in our civil justice system if 
either party seeks to achieve something 
from the lawsuit other than the expe- 
dient and efficient determination of the 
merits of the claims. 

One of the enormous frustrations 
that can arise from the creative efforts 
to formulate fee agreements that make 
prosecution of a small business dispute 
possible for your client happens when 
the client develops unrealistic and un- 
yielding views about the value of the 
case. This can become a big problem 
when a substantial contingent fee is 
involved because the client does not feel 
the pinch of regular monthly bills. The 
only counter to such conduct, if it is 
truly egregious, is the ultimate 
weapon—withdrawal as counsel. It is 
essential that the fee agreement con- 
templates this possibility and that the 
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lawyer be adequately protected in such 
event. 


7) Trust Your Judgment 

The single greatest cause of unnec- 
essary litigation expense is hourly bill- 
ing for lawyers who either lack judg- 
ment or lack the conviction to act on 
their best judgment. Although trial 
skills are the essential building blocks 
of a trial lawyer, it is judgment that is 
the hallmark of true lawyering. Judg- 
ment is that intangible ability to em- 
ploy knowledge of the law, skill in han- 
dling people, technical proficiency in 
the rules of procedure and evidence, 
and good common sense to help clients 
make good decisions. A prerequisite is 
that the lawyer make good decisions. 
Not every potential witness has to be 
deposed or called to testify at trial. The 
fact that a creative legal argument 
might result in the unique application 
of a legal theory to your case that was 
not obvious does not mean that it is in 
your client’s or your best interest to 
“make new law.” Lawyers must be will- 
ing to take reasoned risks with their 
time and act on their judgment as to 
the need for each task performed in the 
course of handling business disputes. 
The business client has an equal obli- 
gation to fairly consider the lawyer’s 
judgment. 


8) Do Not Hesitate to Walk Away From 
the Case 

Not every case can be handled by the 
civil justice system. It is not difficult to 
walk away from a case when the client 
cannot afford to pay hourly fees. The 
real test for a lawyer is whether to walk 
away from a case that he or she would 
not handle on either a flat fee or a con- 
tingent fee basis when the client is will- 
ing to pay for services on an hourly ba- 
sis. If enough lawyers can walk away 
from such cases, the civil justice sys- 
tem might be able to keep working. 

A more troublesome problem arises 
when during the course of a lawsuit it 
becomes apparent that the initial valu- 
ation of the case was wrong. Every ex- 
perienced lawyer has faced this prob- 
lem but not every lawyer honestly deals 
with the consequences. Persistence and 
determination are wonderful qualities. 
However, they must be tempered by 
sound analysis of the costs associated 
with their pursuit. The only acceptable 
way to face such situations is for the 
lawyer to share in the cost of the mis- 
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judgment. Sometimes this may simply 
involve abandonment of a contingent 
fee. Sometimes it may require a refund 
of some fees received. In any event, it 
must be faced and dealt with openly. 


9) Judicial and Self-lmposed Restraints 

There are many experimental revi- 
sions to the state trial court system for 
handling business disputes that have 
been introduced in recent years.° Trial 
lawyers are uniquely positioned to work 
with the trial bench with a view toward 
implementing such experiments. In the 
absence of such procedures, the parties, 
through their lawyers, may reach 
agreements to limit the scope of discov- 
ery and to reduce the number of poten- 
tial witnesses on each side of a case, 
which involves limited damage claims. 
Unfortunately, such agreements have 
less chance of being reached once the 
parties are in the courthouse. 


10) Forget Federal Court 

After nearly 20 years of exposure to 
federal courts and limited exposure to 
the workings of the federal government, 
the author has come to the conclusion 
that federal courts are not the place for 
handling small lawsuits in a cost-effi- 
cient manner. Perhaps this is not true 
in jurisdictions where the criminal case 
load is not as severe as it is in the 
Southern District of Florida and where 
there has been aggressive experimen- 
tation with early intervention at the 
pretrial stage, but business litigants 
should generally stay out of federal 
court unless the stakes are very high.® 


Conclusion 

Historically, the business community 
has recognized that an effective civil 
justice system is essential to a healthy 
economy. While arbitration and other 
compulsory alternative dispute resolu- 
tion methods have grown in popular- 
ity, they will never replace the civil jus- 
tice system. However, like other 
segments of our society, the business 
community has grown less and less tol- 
erant of perceived deficiencies in the 
courts and those officers, public and 
private, who are responsible to make it 
work. To the business community, re- 
member that the system is designed, 
built and managed by human beings, 
to serve as the place to go for a fair fight. 
By definition, there will almost always 
be a winner and a loser. It is not an 
exact science and those who practice it 


are not all vested with the wisdom of 
Solomon. 

Certainly, the courts must provide a 
place for those who have been the vic- 
tims of serious injustice to obtain re- 
dress. They also must provide a cost- 
efficient forum for the adjustment of 
less serious disputes, allowing the liti- 
gants to go on about their business dur- 
ing and after the time the resolution is 
complete. If business litigants treat 
every dispute as life and death, the sys- 
tem cannot handle them. 

If the trial bar and the courts are not 
able to make the civil justice system 
cost-efficient for small business, the 
pressures on the system for reform will 
eventually produce monumental re- 
form, or will lead to the elimination of 
sufficient funding for the system to op- 
erate. This is already happening in sev- 
eral major states and in the federal sys- 
tem. Chief justices are being forced into 
undignified roles as lobbyists, pleading 
with “populist” legislators who consider 
the justice system and members of the 
bar and bench as simply another “spe- 
cial interest group.” 

Perhaps a modified version of St. 
Francis’ Serenity Prayer is in order: 

God grant me 

1. The serenity to accept that not 
all disputes should be taken to court; 

2. The courage to pursue those that 
should be taken to court; and 

3. The wisdom to know the differ- 
ence. 

It is not too late, but time is running 
out. O 


1 Much like the family of a dead patient 
does not want to hear a surgeon say that 
the operation was a success, most business 
litigants do not want to hear that they won 
the case if it cost more than the amount in 
controversy. 

2 The ABA now has a very popular Inter- 
net Listserv called solosez. It is one of the 
more active discussion groups to have taken 
hold on the Internet and is providing tre- 
mendous camaraderie, support, and value 
to solo and small firm lawyers. New lists 
are created every day and are breaking 
down many old geographical barriers. 

3 See, e.g., U.S. Business Litigation and 
American Corporate Counsel. 

4 Bill Colson, the senior partner in the 
author’s law firm, gave a speech to thou- 
sands of personal injury trial lawyers 
around the country in the 1960’s and 1970’s 
that was entitled “Instant Final Argument.” 
It was one of the most popular speeches in 
the history of ATLA and the materials he 


prepared for the speech are found in trial 
lawyers’ offices around the country. 

5 The American Bar Association first 
adopted a resolution supporting the creation 
of specialized business courts on December 
9, 1994. On June 13, 1996, the Board of Di- 
rectors of the American Corporate Counsel 
Association unanimously approved a state- 
ment endorsing the concept of specialized 
business courts. After an extensive experi- 
ment, a commercial division of the New York 
State Supreme Court commenced opera- 
tions on November 6, 1995. An article re- 
porting on the first year of operation of the 
New York Commercial Division appeared in 
the January 1997 edition of The Advocate, 
the publication of the Trial Lawyers Section 
of The Florida Bar. 

® The author does not necessarily think 
this is an indictment of the federal courts. 
In fact, it used to be a common admonition 
to lawyers that they should not “make a fed- 
eral case out of” a dispute because the fed- 
eral courts were not devised with the pur- 
pose to resolve the large majority of local 
disputes. 
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ENVIRONMENTAL AND LAND USE LAVV 


1997 Update on the Bert Harris Private 
Property Protection Act 


he Bert J. Harris, Jr. Private 
Property Rights Protection 
Act, F.S. Chapter 70,' created 
a new cause of action for an 
aggrieved property owner who demon- 
strates that governmental action occur- 
ring after May 11, 1995, “inordinately 
burdens” his or her property. Under the 
act, which took effect on October 1, 
1995, a landowner must show, with an 
appraisal in hand, unreasonably “dis- 
proportionate” limitations or restric- 
tions on investment-backed expecta- 
tions for such uses.’ This article focuses 
on the cases interpreting the act so far. 
To constitute an “inordinate burden,” 
an action of one or more governmental 
entities must be direct and must either: 
1. Restrict or limit the owner’s use 
of the subject property such that the 
property owner is permanently (not just 
temporarily) restrained from attaining 
reasonable,investment-backed expecta- 
tions for the “existing use of the real 
property or a vested right to a specific 
use of the real property as a whole;” or 
2. Leave the property owner with “ex- 
isting” or “vested” uses that are unrea- 
sonable such that the property owner 
bears permanently a disproportionate 
share of a burden that should be imposed 
on the public at large. Wetlands, wood- 
peckers, scrubjays, and the like should 
be protected generally, but owners need 
no longer bear disproportionate shares 
of the burden of that protection. 


Six-Month Period for 
Government Response 

Before initiating a lawsuit under the 
act, the landowner must present a writ- 
ten claim to the head of the affected 
governmental entity, including a “bona 
fide, valid appraisal that supports the 
claim and demonstrates the loss in fair 
market value to the real property.” 
Within 180 days, unless extended by 


The Supreme Court 
of Florida held, “The 
legislative branch is 
empowered to enact 
legislation that 
establishes 
standards and 
criteria for 
regulating the use 
of land.” 


by Ronald L. Weaver 


agreement of the parties, the govern- 
mental entity must make a written 
settlement offer or notice of intention 
not to resolve the landowner’s claim. 


Cases Brought Under the Act 
By June 30, 1997, there were nine 
reported Bert Harris Act Part I cases.* 
In Villasol Realty C. v. St. Johns Water 
Management District, Edward Tietig, a 
lawyer-developer from Melbourne, 
Florida, sought dredge and fill and sur- 
face water permits for 27 lots at Grant 
Lake. For wetlands and drainage rea- 
sons, he was approved instead for 10 
smaller lots by the St. Johns Water 
Management District. On February 11, 
1995, he filed a one-half page claim 
with that district, attaching, as the law 
requires, an appraisal verifying the “in- 
ordinate burden” of the challenged gov- 
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ernment action. 

Stephen Brubaker, of Hanson Ap- 
praisal Services, appraised the property 
on February 8, 1996, at $300,000 be- 
fore the “environmental constraints” 
and at $30,000 after the constraints. He 
did not say whether the regulations or 
nature created the difference. On 
April 11, 1996, the St. Johns Water 
Management District rejected the claim 
because the challenged regulations had 
been enacted prior to May 11, 1995 (the 
act only compensates for government 
actions after this date).* As of the date 
of this writing, the applicant has not 
refiled a claim under the act; rather, the 
parties have held informal discussions 
concerning an alternative project. 

In Sivore v. City of Weston, the plain- 
tiff claimed that the adoption by the 
City of Weston of a specific land regu- 
lation rendered his commercial prop- 
erty legally nonconforming (in a now 
residential designation). Moreover, 
Sivore claimed that the newly enacted 
ordinance deprives him of the opportu- 
nity to undertake new construction. 

In USA Express, Inc. v. City of Mi- 
ami Beach, the plaintiff asserted that 
when the City of Miami Beach desig- 
nated areas of the Ocean Beach as an 
historic district, which included the 
plaintiff’s building as a contributing 
structure, the city’s act constituted an 
“inordinate burden” that permanently 
restricted or limited the use of his prop- 
erty. The city asserted several defenses 
to USA Express’s claim. 

First, the city challenged the act it- 
self on constitutional grounds. In par- 
ticular, the city claimed the act violates 
due process requirements as it renders 
governments liable for regulations that 
inordinately burden property, for which 
the determining standard is too 
vague. The city further claimed that the 
act violates the separation of powers 
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provision in the state constitution. As 
drafted, the act creates ripeness for re- 
view of the government action, but the 
city claimed ripeness determination is 
a judicial rather than a legislative func- 
tion. 

Second, the city claimed the suit was 
not yet ripe for review by the courts. 
The city argued that to be a taking, the 
government must have made a “final 
determination” as to permissible uses 
of the property. In other words, the gov- 
ernment must have denied a request 
of the property owner for development 
of the subject property under new regu- 
lations. The city claimed no application 
for development had been made, much 
less denied, in the USA Express case, 
allegedly making the owner’s claims 
speculative and not yet ripe for review. 

Third, the city argued the claims by 
USA Express under the act are not valid. 
According to the act itself, no plaintiff 
may maintain a cause of action if the 
claims are based on regulations enacted 
before May 11, 1995. Here, the city’s or- 
dinance setting forth procedures for des- 
ignating the Ocean Beach Historic Dis- 
trict was allegedly enacted on April 15, 
1989. The city, therefore, claimed USA 
Express does not have a valid claim for 
compensation under the act. 

Finally, the city maintained that the 
designation of the historical district did 
not inordinately burden the subject 
properties, as required for recovery 
under the act. It claimed that any re- 
duction in property values occurred 
prior to the allegedly burdensome zon- 
ing ordinance’s enactment. The city also 
claimed the designation has not caused 
any economic deprivation. The city 
claimed that in Miami Beach, as well 
in other cities, property values tend to 
increase significantly following desig- 
nation as an historical district. These 
positive economic effects exist in the 
instant case; city appraisals allegedly 
show no adverse effect. The city claimed 
the lack of evidence showing a negative 
impact and its potential positive eco- 
nomic effect mean the designation as 
an historical district did not inordi- 
nately burden the subject properties as 
required by the act. As of the date of 
this writing, USA Express has not ini- 
tiated a circuit court action under the 


act. 

In Wollard v. Monroe, the landowner 
claimed that Monroe County’s 2010 
Comprehensive Plan, enacted on Janu- 
ary 5, 1996, resulted in an “inordinate 


burden” on his property. As a defense, 
Monroe County asserted that Wollard’s 
claim was not applicable because a tem- 
porary moratorium claim is more ap- 
propriate, and the act only redresses 
permanent takings of uses. Under the 
new Monroe County plan, the 
claimant’s commercial use is limited to 
239 square feet per new residential unit 
under the Rate of Growth Ordinance 
limiting the number of such new units 
each year, and commercial allocations 
had been exhausted when claimant 
applied. Settlement discussions were 
underway as this article went to press. 
There are three Bert HarrisAct cases 
pending against the City of West Palm 
Beach.* The City of West Palm Beach’s 
zoning code capped allowable building 
height along the downtown waterfront 
at 15 stories. In January 1996, the citi- 
zens of West Palm Beach petitioned the 
city to enact an ordinance mandating 
the reduction of the allowable height 
to five stories. In response, the City 
Commission of West Palm Beach de- 
clined, but pursuant to its local rules, 
called a special referendum election on 
the issue. On March 12, 1996, the vot- 
ers of West Palm Beach voted accord- 
ingly to decrease the allowed building 
height on certain downtown waterfront 
parcels from 15 stories to five.® 
Anticipating the referendum election, 
Fidelity Federal Savings Bank filed a 
site plan application on March 11, 1996, 
requesting permission to construct two 
15-story buildings and a six-story park- 


ing garage; however, also pursuant to 
local rules, once the citizen petition was 
pending, applications pertaining to the 
coming referendum were not processed. 
Fidelity’s claim, in effect, was frozen 
until the results of the election. After 
the referendum, the City of West Palm 
Beach denied Fidelity’s request for new 
construction to a height of 15 stories. 

In January 1997, Fidelity brought 
filed a claim under the act, requesting 
relief as an owner “inordinately bur- 
dened” by the referendum. In response, 
West Palm Beach asserted the act’s in- 
applicability because there was no ac- 
tionable governmental “entity” action 
in the people’s decision. West Palm 
Beach’s rationale was that the city it- 
self did not change the zoning laws; 
rather, the voters of West Palm Beach, 
pursuant a referendum election initi- 
ated by a petition from the citizens, 
voted to enact the height restriction.’ 
The circuit court judge, however, re- 
jected West Palm Beach’s argument, 
stating in his order denying West Palm 
Beach’s motion for rehearing: “[i]t does 
not matter if the city enacts the ordi- 
nance at the request of some of its citi- 
zens or if the idea springs from the 
minds of city commissioners. All that 
matters is whether it inordinately bur- 
dens private property rights.”® 

West Palm Beach’s request for re- 
hearing was denied, and the city com- 
mission voted not to appeal the judge’s 
order to the Fourth District Court of 
Appeal. In June 1997, West Palm Beach 
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made a settlement offer to Fidelity. The 
offer allows Fidelity to construct two 15- 
story buildings, but not the six-story 
parking structure over the alleged city 
alley.° As of July 1, 1997, Fidelity had 
not responded to the settlement offer. 

In March 1997, Holy Trinity Church 
and First Church of Christ Scientist 
submitted Bert Harris Act claims 
against the City of West Palm Beach, 
also arising from the newly enacted 
height restriction. Unlike Fidelity, nei- 
ther Trinity nor Christ Scientist have 
site plan applications. They claim the 
city’s very adoption of the new restric- 
tion “inordinately burdens” their pri- 
vate property.*° 

West Palm Beach asserted several 
arguments in its complaint for declara- 
tory relief from Bert Harris Act liabil- 
ity. First, West Palm Beach is reas- 
serted its argument that there was no 
government action because the restric- 
tion was the result of a citizen referen- 
dum election. Second, West Palm Beach 
argued that Trinity and Christ Scien- 
tist have not submitted site plans for 
construction over five stories, and their 
claims fail to meet the “as applied”™ 
language of the act. In other words, 
West Palm Beach asserted that the act 
is not applicable until an application is 
filed with the city to construct a build- 
ing that exceeds five stories in height, 
and that application is denied. 

West Palm Beach argued that the act 
violates the Florida Constitution for sev- 
eral reasons, including, but not limited 
to the following: 1) the act violates Article 
VIII (2)(b), in that it usurps the power of 
Florida municipalities and their zoning 
and other governmental duties;'? 2) the 
act is unconstitutionally vague and am- 
biguous and conflicts directly with the 
Florida Constitution because it lowers 
the standard for obtaining just compen- 
sation from a “taking” to an “inordinate 
burden,” amending the Constitution 
without the requisite due process and 
voter approval. 

In Ficken, the plaintiff claimed that 
the subject property had historically 
been rented as six units. He sought an 
occupational license modification, seek- 
ing to expand the number of units. The 
City of Clearwater denied the license 
modification on the basis that it failed 
to comply with the current zoning laws 
for the property. In his claim letter, 
Ficken asserted that the city’s denial 
constituted an “inordinate burden” on 
the existing use of the property that 


resulted in a loss in value of $40,000. 
He attached to his claim letter a self- 
prepared personal estimate of the de- 
cline in value. In its response, the city 
noted that a search of the public records 
revealed that Ficken was not the record 
title owner of the subject property; 
therefore, Ficken did not have stand- 
ing under the act to bring the claim (the 
record title owners have since filed a 
notice in support of Ficken’s claim). 

The city also noted that Ficken chal- 
lenged, as an inordinate burden, the 
denial of an occupational license modi- 
fication which was based upon a city 
ordinance that came into effect before 
May 11, 1995. The act applies only to 
laws enacted after May 11, 1995. The 
city also rejected the claim for the fol- 
lowing alleged reasons: The claim was 
untimely, because the act requires a 
claim to be presented one year or less 
after the law or regulation is first ap- 
plied; the claim did not meet the re- 
quirement that governmental action 
relate to an “existing use” of the prop- 
erty; and, Ficken failed to submit a 
bona fide valid appraisal in support of 
his claim. Thus, the city intends to seek 
a declaratory judgment that Ficken 
may not maintain suit under the act. 

In Kolar v. City of Sarasota, the plain- 
tiff alleges that his business is located 
in an area recently rezoned for residen- 
tial, single-family use. According to the 
claim, the City of Sarasota has given 
Kolar until January 10, 1999, to discon- 
tinue his business. 

Some claim the new act has “terror- 
ized” many of Florida’s 467 local gov- 
ernments and dozens of regional and 
state agencies since May 11, 1995. 
Some claim they have “bronzed their 
codes” rather than risk huge awards 
because of new inordinate burdens that 
may be caused by new regulations. 


Shortcomings of the New Act 
The act has several notable limita- 
tions, however, including the following: 
1. The cause of action created by the 
act does not apply to any laws, rules, 
regulations, or ordinances adopted, or 
formally noticed for adoption, prior to 
May 11, 1995, the adjournment date of 
the 1995 regular session of the legisla- 
ture. 
2. The governmental action in ques- 
tion must have been “applied” to the 
subject real property because the act 
does not apply to facial attacks. 
3. The act does not apply to federal 
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agencies or federal programs adminis- 
tered by state or local governments in 
Florida. For example, the act does not 
apply to the National Pollution Dis- 
charge Elimination System adminis- 
tered by Florida’s Department of Envi- 
ronmental Protection. 

4. The act only protects direct, not in- 
direct, restrictions and limitations of 
use. 

5. The act only applies toreal, not per- 
sonal, property interests. 

6. The act only provides recovery for 
permanent losses or impacts to real 
property (courts generally draw that 
line between one and three years). The 
act does not define such permanent 
losses. 

7. Contiguous neighbors must be 
given notice of the claim within 15 days 
of its filing and may be (but are not au- 
tomatically) allowed to intervene in the 
settlement of the “claim” negotiations 
during the 180-day “cooling-off” or 
“counteroffer” period. 

8. Affected governmental entities may 
take an interlocutory appeal of the 
court’s determination that the chal- 
lenged action resulted in an inordinate 
burden. Even if the government loses, 
it can call the process to a halt before 
damages are awarded by a jury, and 
subject the landowner to a lengthy and 
perhaps expensive appeal process. 
Landowners, however, may not take an 
interlocutory appeal from the circuit 
court’s adverse determination. The leg- 
islature must amend the act to allow 
both parties even-handed appeal rights. 
9. The landowner must commence a 
cause of action under the act within one 
year after the relevant law or regula- 
tion is first applied to the property by 
the governmental entity. Much longer 
statutes of limitations govern other 
property rights causes of action. 

10. The government is entitled to re- 
cover reasonable costs and attorneys’ 
fees incurred from the date of filing of 
the circuit court action, but only if the 
government prevails and the court de- 
termines that the property owner re- 
jected a bona fide settlement offer and 
ripeness decision. 

Consider the following example: A 
property owner requests government 
approval to erect a 16-story building, 
but only receives approval for a 10-story 
building. He proceeds to notify the gov- 
ernmental entity or entities involved of 
his claim as required under the act. If 
the government proposes a settlement 


4 
q 
4 
3 
4 

: 


offer whereby the property owner could 
erect a 12-story building and the owner 
rejects the offer, seeking instead the 16 
stories it is comprehensively planned 
for, the government may recover its 
costs and attorneys’ fees. To permit re- 
covery, the court would have to deter- 
mine that the owner should be allowed 
to build fewer stories than the govern- 
ment offered without constituting an 
inordinate burden, such as 11 stories if 
the government had offered 12 stories. 
The judge, not the jury, determines 
whether to award attorneys’ fees. Like- 
wise, if the property owner prevails and 
the court determines that the 
government’s settlement offer, includ- 
ing the ripeness decision, did not con- 
stitute a bona fide offer, the owner may 
recover reasonable costs and attorneys’ 
fees incurred from the date of filing of 
the circuit court action. 

11. The act expressly excludes relief 
for cases involving 1) ”operation, main- 
tenance or expansion of transportation 
facilities,” or 2) traditional eminent 
domain laws relating to transportation. 
The former exclusion leaves several 
unanswered questions, such as whether 
such exclusions affect transportation 
concurrency moratorium, denial of me- 
dian, or curb-cut cases. 

Floridians have waited 178 years for 
real property rights relief and promis- 
ing small starts such as these are bet- 
ter than none. 


The Dispute Resolution Act 

HB 863, also established in FS. 
Chapter 70, at Part II, a new act, that 
is entitled the “Florida Land Use and 
Environmental Dispute Resolution 
Act.” It provides an informal, nonjudi- 
cial avenue of relief whereby a land- 
owner may, through a special master, 
seek review from a development order 
that is “unreasonable” or “unfairly bur- 
dens” the use of real property. This is a 
much easier standard than Part I of the 
act, which provides judicial relief only 
for “inordinate burdens” of real prop- 
erty use. By June 30, 1997, there were 
27 reported cases pending.” 

To institute a proceeding under Part 
II, the affected landowner must file a 
request for relief within 30 days of re- 
ceiving the development order. The re- 
quest must be filed with the govern- 
mental entity that issued the order, and 
that entity must forward the request 
to the special master within 10 days. 

Within 14 days of the conclusion of 


the hearing, the special master must 
make a written recommendation that 
the governmental entity must accept, 
reject, or modify within 45 days. 


Proposed Additional 
Constitutional Protections 

On May 15, 1997, the Supreme Court 
of Florida, pursuant to an advisory 
opinion requested by theAttorney Gen- 
eral of Florida, rendered a ruling on a 
proposed amendment to the Florida 
Constitution regarding property 
rights.'* The proposed amendment 
would provide that landowners be com- 
pensated in full when the government 
restricts the use of private property 
causing a loss in fair market value. The 
court, however, held that the proposal 
violated the single-subject requirement 
set forth in a prior advisory opinion by 
the Florida Supreme Court. In dis- 
cussing the single-subject requirement, 
the court stated: “any such revision or 
amendment, except for those limiting 
the power of government to raise rev- 
enue, shall embrace but one subject and 
matter directly connected therewith.”'® 

In the May 15, 1997, advisory opin- 
ion, the court held that the proposed 
property rights amendment violates the 
single-subject requirement because 
both the legislative and executive 
branches are affected by land use regu- 
lation.’ Specifically, the court held that 
the “legislative branch is empowered to 
enact legislation that establishes stan- 
dards and criteria for regulating the use 
of land.”'* The executive branch also is 
directly affected by land use regulation: 
[t]he executive branch is charged with the 
responsibility of carrying out the various 
functions of government which in multiple 
ways impact the use of real property in 
Florida. Restriction of use of real property 
inherently affects multiple functions of the 
executive branch in executing its responsi- 
bility . . . The initiative affects not just leg- 
islative appropriations and statutory enact- 


ments but executive enforcement and 
decision-making.” 


The Supreme Court also found that 
the proposed amendment would affect 
other levels of government, such as spe- 
cial districts and local governments 
that “have various legislative, execu- 
tive, and quasi-judicial functions which 
are applicable to land use including 
comprehensive planning, zoning, and 
controlling storm-water drainage and 
flood water.””° 

The court further found that the title 
of the initiative ballot was ambiguous 
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because it did not specify the meaning 
of the word “owner” (did the definition 
include corporate entities, or was it lim- 
ited to property owners?).”' The court 
was also concerned about certain am- 
biguous phrases, such as “common law 
nuisance” and “loss in fair market 
value, which in fairness should be borne 
by the public.”” 

Thus, the Supreme Court of Florida 
held the proposed initiative to be con- 
stitutionally deficient for the foregoing 
reasons. Further opportunities to 
amend the Florida Constitution were 
discussed at public hearings conducted 
by the Constitution Revision Commis- 
sion, from July 22, 1997, to September 
12, 1997, in Panama City, Pensacola, 
Jacksonville, Gainesville, Miami, Ft. 
Lauderdale, West Palm Beach, Or- 
lando, Daytona Beach, Tampa, and Ft. 
Myers. Their decisions will be on the 
November 1998, ballot for all Florida 
electors to decide. O 


Star. §70.001 (1995). 

? Fia. Stat. §70.001 (1995). 

3 Brevard County: 
BH-96-05-01 Villasol Realty Co. v. St. Johns 
Water Management District 


Broward County: 
BH-97-06-03 Sivore v. City of Weston 


Dade County: 
BH-96-13-02; 
BH-96-13-03; 
BH-96-13-05 USA Express, Inc. v. City of 
Miami Beach 


Monroe County: 
BH-97-44-01 Wollard v. Monroe County 
Palm Beach: 


BH-97-50-02 Fidelity Fed. Sav. Bank v. City 
of West Palm Beach 

BH-97-50-04 Holy Trinity Church v. City of 
West Palm Beach 

BH-97-50-05 First Church of Christ Scien- 
tist v. City of West Palm Beach 


Pinellas: 
BH-96-52-04 Ficken v. City of Clearwater 


Sarasota: 
BH-97-58-06 Kolar v. City of Sarasota 

‘In the 1997 Florida Legislature, Sena- 
tor Charles Williams filed S.B. 1889 (with 
House counterpart H. 1146) to roll back the 
effective date of the act to May 11, 1990, but 
it was not considered in House committees 
and while on the agenda of the in Senate 
Judiciary Committee for April 18, 1997, it 
was not considered. By Senate rules, it died 
at end of session; by House Rule 96 it car- 
ried over automatically to 1998 session. 

5 BH-97-50-02Fidelity Fed. Sav. Bank v. 
City of West Palm Beach 
BH-97-50-04Holy Trinity Church v. City of 
West Palm Beach 
BH-97-50-05First Church of Christ Scien- 
tist v. City of West Palm Beach 

® Ordinance 29-19-96. 


7 West Palm Beach, in its request for de- 
claratory relief, cited Florida Land Co. v. 
City of Winter Springs, 427 So. 2d 170 (Fla. 
1983), in support of its argument. In its 
motion for rehearing, West Palm Beach also 
cited the following cases for the proposition 
that an ordinance enacted pursuant to a ref- 
erendum election is not government action: 
Flagg Brothers, Inc. v. Brooks, 436 U.S. 149 
(1978); Fred Meyer, Inc. v. Casey, 67 F.3d 
1412 (9th Cir. 1985); and LeBlanc-Sternberg, 
67 F.3d 412 (2d Cir. 1995). 

8 City of West Palm Beach v. Fidelity Fed. 
Sav. Bank of Florida, No. Cl 97-1470-AE 
(Fla. 15th Cir. Ct. May 28, 1997). 

® Fidelity’s original site plan application 
included plans to construct a six-story park- 
ing garage atop an abandoned alley. 

10 Trinity’s claim is based on an alleged re- 
duction in property value due to the ordi- 
nance (alleging $6,300,000 in damages). 
Similarly, Christian Scientist is claiming a 
loss of $9,900,000 due to a reduction in fair 
market value of its property. 

1 Fra. Star. §70.001(1): “[t]he Legislature 
recognizes that some laws, regulations, and 
ordinances of the state and political enti- 
ties in the state, as applied, may inordi- 
nately burden, restrict, or limit private prop- 
erty rights without amounting to a taking 
under the State Constitution or the United 
States Constitution” (emphasis added). 

2 In its complaint, West Palm Beach cited 
Fra. Stat. §§166.021(1) and 166.021(2). The 
latter statute grants municipalities the 
power to enact legislation concerning any 
subject matter, subject only to certain ex- 
ceptions that Palm Beach asserted were not 
applicable here. 

13 


Charlotte County: 
DR-97-08-06Tower Technology Corp. of 
Tampa v. Charlotte County 
Lake County: 


DR-96-35-02 Walker v. Lake County 
DR-96-35-03 Lake Butler Groves v. Lake 
County 

DR-96-35-04 Langley v. Lake County 
DR-96-35-05 Watson v. Lake County 
DR-96-35-06 McKinnon Groves, Inc. v. Lake 
County 

DR-96-35-07 Kittredge v. Lake County 
DR-96-35-08 Floyd v. Lake County 
DR-96-35-09 Renningers FL Twin Markets 
v. Lake County 

DR-96-35-10 MacKay v. Lake County 
DR-96-35-11 White v. Lake County 
DR-96-35-12 Barber v. Lake County 
DR-96-35-13 Kiekamp v. Lake County 
DR-96-35-14 Condev Land Fund v. Lake 
County 

DR-96-35-15 Condev Oriando v. Lake 
County 

DR-96-35-18 Longenbach v. Lake County 
DR-96-35-19 The Hills Homeowners Ass’n 
v. Lake County 

DR-97-35-02 International Tournament Ski- 
ing, Inc. v. Lake County 

DR-97-35-01 Treasure Island Estates, Inc. 
v. Lake County 

DR-97-35-03 Oak Lane Mobile Home Park 
v. Lake County 

DR-97-35-04 Abrams v. Lake County 
DR-97-35-05 Dale v. Lake County 


Lee County: 
DR-96-36-01 Alagold Communities v. Lee 
County 
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DR-96-36-16 Nyman v. Town of Ft. Myers 
DR-96-36-21 Figuerado v. Town of Ft. Myers 
Beach 


Manatee County: 
DR-96-41-20 Palma Sola Bay Assoc. v. 
Manatee County 


DR-96-58-17 Stonehedge Dev. v. Sarasota 
County 

14 Advisory Opinion to the Attorney Gen- 
eral re Property Rights, 1997 WL 251288 
(Fla.1997). 

18 Advisory Opinion to Attorney General re 
Tax Limitation, 664 So. 2d 486 (Fla. 1994). 

16 Td. at 495-96. 

17 Advisory Opinion, supra note 14, at 3. 

18 

Td 

Jd. 

22 Td. at 4 (specifically, the Florida Supreme 
Court thought the words “nuisance” and 
“fairness” should have been defined). 


Ronald L. Weaver is a senior man- 
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Stearns Weaver Miller Weissler 
Alhadeff & Sitterson, PA., where his 
practice includes land use, environ- 
mental, real estate acquisition, and 
real estate finance. He received his 
undergraduate degree from the Uni- 
versity of North Carolina and his law 
degree, with honors, from Harvard 
Law School. He has served as chair 
of the ABA Property Rights Subcom- 
mittee and published articles in the 
national Development magazine and 
the Urban Land Institute Urban 
Land magazine, addressing property 
rights, environmental, and land use 
law. 

This column is submitted on be- 
half of the Environmental and Land 
Use Law Section, Robert W. Wells, Jr., 
chair, and Sid F. Ansbacher, editor. 
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fter four years of trying, in 
the 1997 session, the legisla- 
ture enacted Committee Sub- 
stitute for Senate Bill 238, 
revising Florida’s certificate-of-need 
law, which regulates the development 
and construction of health care facili- 
ties and health services. The legislation 
deregulates a number of projects and 
health services that are presently sub- 
ject to review, as well as revises the list 
of projects which may be subject to ex- 
pedited or full batch review. The new 
law also revises the requirements for 
letters of intent and applications. 


Florida’s Certificate of Need 
Program 

FS. §§408.031 through 408.045 are 
known as the Health Facility and Ser- 
vices Development Act. The act estab- 
lishes the statutory basis for Florida’s 
certificate of need (CON) program. The 
CON program is designed to control 
entry into and development within the 
health care market of certain health 
care facilities and services by requir- 
ing the Agency for Health Care Admin- 
istration (AHCA) to certify that the pro- 
posed facility or service is needed. By 
controlling the supply of health care 
facilities and services, the CON pro- 
gram attempts to minimize the costs of 
excess supply, helps prevent nonprice 
competition, and slows the proliferation 
of new technology before its usefulness 
has been established. In addition, the 
CON program is designed to promote 
equal service and equal geographic ac- 
cess to quality health care, assure and 
reward quality care, and encourage re- 
sponsiveness to community interests. 

The establishment of hospitals, nurs- 
ing homes, home health agencies, in- 
termediate care facilities for the de- 
velopmentally disabled, hospices, and 
certain institutional health services 
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The 1997 Amendments to Florida’s 
Certificate of Need Law 


The CON program is 
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equal service and 
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by F. Philip Blank 


are currently subject to review under 
CON regulation. 

The agency reviews CON applica- 
tions under one of two review concepts: 
comparative review or expedited re- 
view. The agency also maintains an 
oversight function by virtue of its grant 
or denial of requests for exemption. 
Projects subject to comparative review 
are identified under FS. §408.036(1). 
Comparative review requires that ap- 
plications submitted in the same 
batching cycle for beds, services, or pro- 
grams for the same planning area are 
competitively evaluated by the agency 
for purposes of awarding a certificate 
of need. 

FS. §408.036(2) specifies projects 
that are subject to expedited review. 
Expedited review allows for 
nonbatched, noncomparative review of 
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CON applications, resulting in a 
shorter review period. 

FS. §408.036(3) allows the agency to 
exempt a proposed project from review 
altogether. Prior to undertaking a 
project, an applicant must request that 
the agency evaluate its project and de- 
termine it is not subject to review. The 
agency must make a determination of 
whether the proposed project is exempt 
from CON review, notify the applicant 
in writing of its decision, provide the 
applicant with specific reasons if the 
request is denied, and publish its no- 
tice of exemptions in the Florida Ad- 
ministrative Weekly within 30 days of 
the decision date. A granted exemption 
is valid only for the project for which it 
was issued and the health care facility 
to which it was granted. Following such 
a determination the applicant may pro- 
ceed with licensure and other business- 
related activities necessary to start or 
pursue the proposed project. 


1997 Amendments 

Committee Substitute for Senate Bill 
238 amends F‘S. §408.032 to revise the 
definition of “agency” to mean the 
Agency for Health CareAdministration; 
includes hospices and long-term care 
hospitals within the term “health care 
facility”; and deletes the definition of 
“major medical equipment.” The effect 
of the addition of the terms “hospices” 
and “long-term care hospitals” to the 
definition of “health care facility” is, in 
part, to allow such entities not only to 
be regulated under the CON program, 
but also to grant existing providers 
standing to contest or intervene in CON 
proceedings. 

The deletion of the definition of “ma- 
jor medical equipment” was necessary in 
order to deregulate projects involving 
capital expenditures. Upon the effective 
date of the legislation, the acquisition of 


major medical equipment will no longer 
be subject to CON regulation at all. 
The bill also amends F.S.§408.035 
relating to review criteria by requiring 
the Agency for Health Care Adminis- 
tration to consider alternatives to re- 
placement construction in evaluating 
capital expenditures proposals for new 
inpatient health services. This change 
is necessary in order to properly allow 
for the review of projects involving the 
replacement of health care facilities. 
The bill also deletes the requirement 


that applications be considered for con- 
sistency with the State Health Plan. 
FS. §408.036(1) was amended to in- 
clude the replacement of a health care 
facility which is not constructed on the 
same site as the existing facility within 
the list of projects subject to compara- 
tive (full batched) review. This provi- 
sion, however, is subject to the language 
in the same bill which amends 
§§408.036(2) and (3). The net effect of 
the three provisions is that the replace- 
ment of health care facilities will be 
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governed by the following scheme: 


Type of Type of Review 
Replacement 

On the same site as Exempt 
the existing facility 

Within a one mile radius Expedited 

of the existing facility 

To any other site Batched 


This new review scheme for replace- 
ment of health care facilities, and the 
related revisions to the provisions on 
standing, effectively overrule the deci- 
sion of the First District Court of Ap- 
peal in Cleveland Clinic Florida Hos- 
pital v. Agency for Health Care 
Administration, 679 So. 2d 1237 (Fla. 
1st DCA 1996). 

The bill also eliminates review of 
projects that only involve capital expen- 
ditures, applications that involve a re- 
duction of licensed bed capacity, dona- 
tions and acquisition of land, 
emergency projects or those required by 
unforeseen major public hazards, ex- 
penditures not directly related to the 
provision of health services, including 
office buildings, and expenditures nec- 
essary to eliminate or prevent safety 
hazards or to replace equipment de- 
stroyed by acts of God. These latter 
projects are, however, exempt under 
present §408.036(3) in any event. It also 
raises the cost overrun thresholds from 
10 to 20 percent of the originally ap- 
proved cost of the project. 

Contingent upon federal adoption of 
a per-episode prospective payment re- 
imbursement methodology, CON re- 
view of home health agencies is ended 
(this is expected to occur in approxi- 
mately 2002). 

The bill creates a new §408.036(3)(n) 
to exempt adult inpatient cardiac cath- 
eterization services in hospitals. This 
provision requires an applicant for ex- 
emption to submit appropriate docu- 
mentation to assure that a) only diag- 
nostic procedures will be performed; b) 
the facility will meet and maintain 
minimum licensure requirements 
adopted by the agency; and c) the facil- 
ity will provide at least two percent of 
its services to charity and Medicaid. 

The agency is directed to adopt licen- 
sure requirements by rule that will gov- 
ern the operation of outpatient cardiac 
catheterization services exempted by 
the bill. The rules must, in part, regu- 
late the equipment and health person- 
nel, hours of operation, protocols to en- 


, 
7 


sure availability and appropriate refer- 
rals in emergencies, and appropriate pro- 
gram volumes to assure quality and 
safety. 

Exemptions may not be granted un- 
til the agency adopts rules or March 1, 
1998, whichever occurs first; however, 
if the agency fails to adopt final rules 
by that date, it is directed to review 
exemption requests based on its pro- 
posed rules until final rules are 
adopted. Once the facility obtains an 
exemption, if it fails to comply with the 
rules relating to the types of procedures 
performed, equipment, protocols, avail- 
ability, or times of operations at any 
time, the exemption is revoked. An 18- 
month grace period beginning with the 
first date of operation is provided for 
the requirements of minimum program 
volumes or the two percent charity and 
Medicaid patient loads. 

The bill amends §408.037 to delete 
the requirement that the application 
contain a statement of need for the pro- 
posed project in relation to the 
applicant’s long-range plan and delete 
a requirement for a statement of the 
applicant’s projected revenue and ex- 
penses for the period of construction. 
The first requirement was deleted in 
response to industry concerns over dis- 
closure of sensitive information. The 
applicant must still certify that it will 
license and operate the health care fa- 
cility (See Brookwood-Jackson County 
Convalescent Center v. Department of 
Health and Rehabilitative Services, 591 
So. 2d 1085 (Fla. lst DCA 1992)); how- 
ever, the current requirement that a 
certified copy of a resolution by an 
applicant’s board of directors be in- 
cluded is deleted. 

Section 5 of the bill amends 
§§408.039(1), (2), and (5) and elimi- 
nates the requirement that letters of 
intent be submitted to local health 
councils; deletes the requirement that 
the letters of intent name those with 
controlling interest in the applicant and 
contain a certified copy of the resolu- 
tion required under §408.037(4); in- 
creases from 14 days to 21 days the 
time within which AHCA must publish 
notice of the filing of letters of intent; 
and deletes the need for local publica- 
tion of the filing of a letter of intent. In 
response to the growth in litigation in 
this area, the bill provides that an 
applicant’s failure to comply strictly 
with the requirements relating to ap- 
plication content and letters of intent 


is harmless error, unless the failure im- 
pairs the failure of administrative hear- 
ings or affects the correctness of AHCA’s 
action on an application. 

The administrative hearing process 
is revised by deleting the restriction on 
standing to challenge the issuance or 
denial of an application involving solely 
a capital expenditure from 
§408.039(2)(b), and deleting language 
that requires AHCA to issue its final 
order within 45 days after receipt of the 
administrative law judge’s recom- 
mended order. In addition, the existing 
language of the statute is amended to 
grant standing in any administrative 
proceeding involving any application, 
including one initially reviewed on an 
expedited basis. 

The bill removes existing provisions 
that permitted the agency to extend the 
validity period for CONs from one year 
to 18 months; in the future, all CONs will 
be valid for 18 months. Private accredi- 
tation is no longer required for the issu- 
ance or maintenance of a CON. 

Section 14 provides for the prospec- 
tive application of all revisions and 
modifications contained in the bill. The 
provisions of the new legislation that 
govern the review of replacement ap- 
plications do not apply to those appli- 
cations filed before April 1, 1997. The 
remaining portions of the legislation, 
including all application content and 
harmless error provisions, will apply 
only to those applications filed after 
July 1, 1997. 


Practical Effects on Health 
Care Providers 

For much of the existing CON pro- 
cess, such as for the establishment of a 
Medicare-certified home health agency, 
the bill maintains the status quo. Many 
otherwise potential providers of home 
health services are kept out of the mar- 
ket for providing Medicare-reimbursed 
home health services. This limits com- 
petition among providers. Since a pro- 
vider is not required to charge the maxi- 
mum allowed reimbursement for a 
service, if more providers of Medicare- 
reimbursed home health services were 
able to operate, a more competitive en- 
vironment could emerge. This compe- 
tition could result in reduction of 
charges to patients and third party pay- 
ers as providers vie to acquire and in- 
crease market share and other types of 
competitive advantages, netting health 
care consumers (including governmen- 


tal payers) significant costs savings. 
According to AHCA, inpatient diag- 
nostic cardiac catheterization applica- 
tion fees totaled approximately 
$101,000 for each of the past two state 
fiscal years. Therefore, future appli- 
cants will typically save $100,000 in 
application fees to bring this service on- 
line. At present, 102 hospitals have not 
been approved for an inpatient diagnos- 
tic cardiac catheterization program. 
The agency estimates that approxi- 
mately 50 percent of these hospitals 
may pursue opening an inpatient diag- 
nostic cardiac catheterization program, 
some involving new construction of fa- 
cilities. The effect of this new exemp- 
tion on the marketplace is unknown. 
The deregulation of the various CON 
projects, however, represents a major 
victory for the health care industry in 
its battle for less regulation. It will also 
permit the agency to concentrate on the 
remaining regulated projects, perhaps 
allowing more in-depth and sophisti- 
cated review of such proposals, to the 
benefit of Florida’s residents. Regard- 
less, taking into consideration the fact 
that it took four years for the legislature 
to enact reforms in this area, it is unlikely, 
and unwise, that the legislature revisit 
the statute for additional reform or de- 
regulation for several years. 


F. Philip Blank, of the Tallahassee 
law firm of Blank, Rigsby & Meenan, 
has been involved in civil litigation, 
administrative law, and health law 
for the past 20 years. He was formerly 
general counsel for the Florida House 
of Representatives. He has a J.D. de- 
gree from Florida State University 
and is board certified in health law. 

This column is submitted on be- 
half of the Health Law Section, 
Michael J. Glazer, chair, and Robert 
C. McCurdy, editor. 
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“A Rogue’s Paradise”: Crime and 
Punishment in Antebellum Florida 
by James M. Denham 

Reviewed by Marlyne Marzi Kaplan 

Crime existed in Florida—even be- 
fore Miami Vice unearthed it. Locals 
knew of it, archivists chronicled it, land 
developers denied it. But few Florida 
historians tracked crime over the 40- 
year period preceding the Civil War. 

In “A Rogue’s Paradise”: Crime and 
Punishment in Antebellum Florida, 
1821-1861, James M. Denham, associ- 
ate professor of history at Florida South 
University, combs court records and 
news reports to cull law-breaking and 
law enforcement patterns. From those, 
he gains insight into the cultural and 
social life of Florida—the territory 
(1821-45) and the state (1845-61). 

Denham identifies factors leading to 
the pervasive violence. In part, Florida 
mirrored other Southern states; crimi- 
nal acts were overlooked as “hot- 
blooded” retaliation—excusable con- 
duct if it upheld the South’s “cherished 
honor code.” Yet unique factors affected 
antebellum Florida—its extreme isola- 
tion, sparse settlement, vast frontier. A 
paradise. Or maybe not. 

The phrase, “a rogue’s paradise,” ap- 
peared in 1828. William Hasell Hunt, 
editor of the Pensacola Gazette lauded 
efforts to erect a district jail: “Florida 
will no longer be a paradise for rogues.” 
(Amen.) 

But voguish rogues are not Denham’s 
superstars. His cast embraces not only 
villians but also victims, constables, 
sheriffs, judges, juries, citizens. Ordi- 
nary folks, faced with starkness and 
violence, played many roles. Some were 
(and, assuredly, some were not) folk 
heroes. 

Topic groupings, at times, seem 
forced, repetitive, overly broad, e.g., 
crime, the law, and society; crime and 
its causes; courts, judges, and law en- 
forcement officers; crime against per- 
sons, crime against property; crime 


against public order and morality; do- 
mestic violence and women; acts com- 
mitted upon or by blacks; outlaw gangs 
and lynch mobs; jails and escapes; po- 
licing the frontier. But the flexible 
headings free Denham from chronologi- 
cal reportage. Seeking substance in the 
shadows of our violent past, he offers 
his version, his vision of a “heritage of 
honor and frontier.” 

Denham is a tracer of lost history. 
One curious appendix covers both le- 
gal and extralegal executions. Another 
lists prosecution tables by county; an- 
other names judicial officers. Exhaus- 
tive endnotes and bibliographies offer 
a trove of astonishing sources. Although 
nearly half the book is consigned to ar- 
cane appendices, no researcher will 
wish an appendectomy. 

Yet this is no book of statistics. The 
author’s goal is to deliver a “readable 
narrative history” of antebellum 
Florida—its crime and punishment and 
its emergent culture and society. Casual 
readers will find “narrative” in the 
yarns; scholarly readers will find “his- 
tory” in the beefy citations. In “A 
Rogue’s Paradise,” Denham courts a 
wider readership; his book may have 
appeal beyond the color of state, the 
cover of law. 

If you prize reading about rapscal- 
lions, also see Stuart B. MclIver’s 
Dreamers, Schemers, and Scalawags 
and Murder in the Tropics (1860s- 
1990s), vols. I and II of The Florida 
Chronicles (Pineapple Press). And if you 
treasure hunting up “locations, loca- 
tions, locations,” pack Eliot Kleinberg’s 
Historical Traveler’s Guide to Florida. 


Marlyne Marzi Kaplan, a Florida law- 
yer, is a former Journal Editorial Board 
chair and Newslanguage columnist. An 
adjunct professor at the University of 
Miami School of Law, Ms. Kaplan 
teaches law, language and literature. 
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Federal Rules and Forms 

Jones McClure Publishing has re- 
leased its newest additions to the 
O’Connor Litigation Series, O’Connor’s 
Federal Rules*Civil Trials 1997 and 
O’Connor’s Federal Forms*Civil Trials 
1997. Both titles carry the format which 
organizes information the way a litiga- 
tor practices, from beginning to end, 
with side-page tabs, and large headings 
for quick reference. 

Federal Rules combines 10 chapters 
of commentaries on every phase of a 
federal trial with the entire Federal 
Rules of Civil Procedure, Federal Rules 
of Evidence (both with up-to-date an- 
notations), and Federal Rules of Appel- 
late Procedure. 

Federal Rules also supplies the most 
important advisory committee notes, 
including all of the 1995 and 1996 Notes 
to the Federal Rules, the entire Title 
28 of the U.S.C., the Hague Convention 
on Service Abroad, the U.S. Constitu- 
tion, and timetables for tracking dead- 
lines. 

The companion book of forms pro- 
vides all the necessary forms for the 
most common pleadings and motions. 
Complete sets of forms are provided for 
cases involving breach of contract, Fed- 
eral Tort Claims Act, copyright infringe- 
ment, suits under Title VII, and em- 
ployment suits under ADA. 

Both resources are available for 
$49.95 each, plus shipping and han- 
dling. To order, write Jones McClure 
Publishing, P.O. Box 540546, Houston, 
TX 77254-0546, or call 800/626-6667, 
or fax 713/665-0010. 


=BooksNow 


To order these books, (24hrs, 365 days) 
please call (800) 96-Book-1 (Ext. 5700) 


4 


= | 
a 
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The Florida Bar 


Continuing Legal Education Publications 
A catalog describing all publications is printed in the 
September 1997 Directory issue of The Florida Bar Journal 


Books are available in the following practice areas: 


Administrative Law Criminal Law Maritime Law 

Appellate Practice Estate Planning and Administration Personal Injury Law 

Bankruptcy Law Ethics Real Property Law 

Business Law Family Law Trial Practice 
Also: 


Computer Disks, Forms, and Rules Pamphlets 
... refer to the September directory for specific titles and price information. 


TO ORDER Mail this form with payment to CLE Publications, The Florida Bar, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. To order 
by phone, fill out this form, then call 850-561-5843 and have your VISA or MASTERCARD ready. You may also fax the completed form to 850-561- 
5816. Only credit card orders will be accepted via phone or fax. 


SUPPLEMENTATION POLICY All orders are entered on a subscription basis unless you indicate that you do not want to receive supplements. 
As a subscriber you will automatically receive new editions and supplements to the books you order for 90-day approval or return. 


BAR/FIRM/CUSTOMER ACCOUNT NO.* TAX-EXEMPT NO. (if applicable) 


*For prompt processing of your order, provide a Bar #, which is printed above name on Bar News label. Please use firm's account number and place order in firm's 
name if future supplements should be sent to the firm. If you do not already have an account number, fill in the following information completely, and a number will 


be assigned to you. 


NAME O Do not enter my subscription at this time. 
ADDRESS 
CITY STATE ___ ZIP CODE PHONE NO. 
O Please indicate if above is a change of address. 
Item Subscribe Unit 
No. Qty. Title (Yes/No) Price Total 


Amount of order not including sales tax $ 


Your local sales tax (Florida residents)* $ 


TOTAL AMOUNT OF ORDER $ 


*Include sales tax unless ordering party is (1) tax-exempt and provides tax-exempt name and number above or (2) a nonresident of Florida. 


METHOD OF PAYMENT: CO) Check (payable to The Florida Bar) (1) MASTERCARD / 0 VISA 


Name of Cardholder Expires 


Credit Card No. 


Signature of Cardholder 
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© 1995 Ashley S. Lipson Solution on page 83 
Across 
1. In the 1960's, the Perry Mason 31. Attempts by the killer to escape. 


series was so popular that this city’s 


water and sewer department had to aaa 
prepare for an overflow crisis dur- 
ing all of the show’s commercial 34. 
breaks. 35. 
7. The only one Perry Mason ever lost- 36. 
“The Case of the Terrified 38 
13. Perry Mason achieved the highest 41 
one for several years running. : 
42. 
14. Perry’s perennial problem. ee 
15. Accounts Receivables. 
16. LA’s would always seem to arrive at st 
the murder scene either just before 46. 
or just after Perry. 49. 
18. Behold! 
19. Remedial Action. 50. 
20. The Colonel’s chicken. 51. 
22. It normally happened to the killer 52. 
during Perry’s cross-examination. 54. 
25. Inspector General. 55. 
26. Combining form pertaining to “the 
continent.” 58. 
28. LA Superior Court judge. 
29. Plead for mercy. 60. 
30. Perry will always solve the murder 
regardless of whether the perpetrator 
does this or not. 61. 
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Can be held accountable for wrongful 
death, but not murder. 


What Paul Drake was paid to do. 
Easement appurtenant. 
Cross-examined. 

Perry’s always paid off. 

It is. 

Star of the Perry Mason series. 
Goodbye. 

Registered Nurse. 

Acetylene. 


What many believe Perry used to 
solve his toughest murders. 


Effective dose. 

Virtual reality. 

Perry Mason’s residence. 
Tent. 


Pertaining to rock material arranged 
by the wind. 

Another euphemism for Perry Mason’s 
cross-examination (Homonym). 
Because of his superb cross-examina- 
tion, Perry rarely had to await their 
verdict. 


Perry’s hapless opponent. 


Down 


2. 
3. 
4. 
5. 


12. 


17. 


21. 


23. 
24. 
27. 


29. 
32. 


34. 
36. 


37. 


39. 
40. 


43. 
46. 


47. 
48. 
53. 


56. 
57. 


58. 
59. 


Belonging to Perry’s private investi- 
gator. 

Goal of 1 Down. 

No trump. 

Typical Perry Mason client. 


This happens to the show shortly 
after the killer “intelligently” jumps 
up from the witness stand and an- 
nounces to the world and the court 
reporter — “Sure I did it! I killed 
him! But I had to. And I’m sure that 
all of you will understand and forget 
that this unfortunate incident ever 
happened.” 

Right guard. 

Trademark. 

The Christmas season. 

Persuade with a typical Mason-like 
threat of subpoena. 

Identification. 

Perry Mason’s was at the top of the 
ratings, right up until the week Bo- 
nanza came along. 


Belonging to LA’s persistent police 
lieutenant. 


For nearly a decade, the Perry Mason 
series dominated their evenings. 


Each show in the series often in- 
volved several. 


Nickel. 

Bright or promising. 

Combining form for a “condition of 
sight.” 

Skullcap. 


Combining form meaning “white 
blood cell.” 


Perhaps (Abbr). 


Perry’s faithful, but quintessential 
secretary. 


The actor behind the Perry Mason 
image once portrayed an evil vil- 
lain in the Hitchcock thriller 
“Rear 


Typical Beverly Hills residence. 


Actor who portrays Perry’s ever- 
vigilant private eye. 


Yes/No (Abbr). 


Someone has to do it, at least once a 
week. 


Traveler (Abbr). 
Light brown in color. 


Mixture of nitrogen, oxygen, and 
minute amounts of other gases. 


French article. 


Travel from Perry Mason’s office to 
One Wall Street. ' 


Great Britain. 
Large. 


CROSSWORD PERRY MASON 


LAWYER SERVICES 


Attorney’s Title 
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Need a Court 
Reporter? 


Consult 
The Yellow Pages 
of the 


1997 Journal 
Directory 


Classifieds 
On-Line 


http 


QUALITY SOFTWARE, Now For WINDOWS 
R 


FOR WINDOWS 


You've got Windows installed because it’s 
easier to use. Now, switch to the Windows- 
based bankruptcy software that’s easier to use. 


Attorneys in every state prefer our program and the forms it produces. 


Call today for a 
FREE demo packet. 


1.800.492.8037 


Best Case SouuTions, INc. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


www. bestcase.com 


ATTORNEY REFERRAL SERVICES 


@ A-A-A Attorney Referral Service. Last month we 
referred over 9000 people to our attorneys. Referrals 
for all legal categories. Florida/Statewide. Call Now! 
1-800-733-5342. Also require New York, California, 
Georgia licensed attorneys. Look for our ad in the 
Florida Bar Directory and Martindale-Hubble Yellow 


Pages. 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


CLAIMS PROCESSING 


m@ Property damage Claims Processing, 1st & 3rd 
Party Claims Specialists, 24-48 hr. traffic reports, pic- 
tures taken, car rentals available. Dade, Broward & 
Palm Beach. Referrals Provided. Resonable fees. 
The Accident Solution Team, Inc. 800-459-8326 


Florida Bar On-line 


http://www.FLABAR.org 


Introductory Advertising Rates 


Prices range from $50 to 150 a 
month. Basic listing can include 
an off-site link and/ or a one- 
screen display ad. 

Call Javier Cano 


(850) 561-5601 
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EXPERTWITNESS 


Accident 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


Building Economist 


ToPerformanalysis and consulting Author, Ph.D. 
Building Economics, Architectural Facility program- 
ming & feasibility evaluation & methodology. Multi- 
lingual. Dr. Thor Mann. (904) 224-2176. 


Handwriting 


@ Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 4040 Woodcock Drive, Suite 
147, Jacksonville, FL 32207, (904)724-5878. Thirty 
years experience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State courts. Re- 
tired FDLE Document Examiner. 


Need a 
consultant 


you don’t see 
here? 
Check 
The Florida Bar 
Journal Directory 
(Yellow Pages) 


Organizing A CLE course? | 


Let attorneys know about the 
course in The Florida Bar News 
Call 
Javier Cano 
(850) 561-5685 


Mental/Developmental 
Disabilities 
@ Administration of programs for persons with 
mental retardation or developmental disabilities. Em- 
phasis on propriety of individual treatment in com- 


munity or institutional settings related to compliance 
with state or federal regulations. (316) 221-6415. 


Medical 


® Board Certified Psychiatrist in private practice 
available for reviewing records, evaluations, and pro- 
fessional opinions and/or testifiying. Please tele- 
phone (561) 842-9550 or Fax: (561) 842-9114 


Security 


@ Premises Liability: Lawyer, 30 years experience, 
former Police Chief, Commander in Orange Co. 
Sheriff's Office, Instructor at University of Central 
Florida teaching Security Administration, Ron Lynch 
(407) 275-2614. 


® Experienced expert for security or police mat- 
ters, former Miami Beach Police Chief, 26 years 
experience, F.B.!. Academy Graduate, Masters De- 
gree, Certified Instructor. Lou Gasto (954) 434-0413 


EDICAL 
XPERT 
STIMONY 


© Credible Experts 


All physicians are board-certified. Most 
are medical school faculty members. 


Within 90 minutes of talking with 
Dr. Lerner we will fax the proposed 
specialist’scurriculum vitae and retainer 
agreement for review. 


Serving legal professionals since 1975. 
Dr. STEVEN E. LERNER 


& ASSOCIATES 
1-800-952-7563 


defense. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


1-800-284-3627 
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LAWYER SERVICES 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


Trust 


@ Expert Witness Trust & Bank Investments: 
Twenty years investment experience. Former vice 
president/portfolio manager Chase Manhattan, Sun 
Bank, United Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of Pennsyl- 
vania. BS economics, dual major: finance/econom- 
ics. S.E.C.--registered investment advisor. Steve 
Stern, CFA, 240 Crandon Bivd., #209, Key Biscayne, 
FL 33149; (305) 361-9772. 


INSURANCE STRUCTURED 


@ Top dollar paid for insurance settlements, lot- 
tery winnings, notes, Law Firm Receivables and pe- 
riodic payment contracts. Heartland Capital Funding, 
Inc., (800)897-9825. “Professional Annuity Funding 
for you and your client.” 


_JOB OPPORTUNITIES 


vio 
Mim simian 


=\< 


Managing Trial Attorney 


4 billion dollar property & casualty auto 
insurance co. is seeking a Managing Trial 
Attorney to start a Staff Trial Counsel 
office in downtown Orlando. Applicants 
must have a minimum of 6 years of civil 
jury trial experience and 6 civil jury trials. 
Insurance defense experience is required. 
Please fax resume and cover letter to John 
Hurst, Progressive Casualty Insurance 
Co., (216) 446-7858 


Equal Opportunity Employer 


LEGAL RESEARCH 


@ Florida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


@ The Legal Pad, Inc. Your legal research and writ- 
ing partner. A member of the Florida Bar with litiga- 
tion and appellate experience will perform all work. 
Objective opinion letters and argumentative plead- 
ings and briefs available. You determine deadline 
and budget. Competitive rates (904) 730-0202. 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit Rig 
& Equipment Co., Tulsa, 
1949-1982; Responsible for 
all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 
8425 South 73rd East Avenue 


Tulsa, OK 74133 (918)252-1905 
FAX (918)254-9116 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, including: 
¢ Forklifts & Hoists 
Material Handling Equipment 
Construction Equipment 
Trucks of all types 
Heavy Vehicles 
Airline Ground Handling Equipment 
Oil Field Equipment 
Ditching Machines 
¢ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


No travel time charge to Florida 


in 
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Puzzle on page 80 


One call connects you 
to 59,000 lawyers 
Cassandra Dixon 

(850) 561-5685 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (n\inimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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@ Experienced Patent and Copyright attorney 
available for plaintiff contingency cases in South 
Florida Fax: (954) 568-0825 


PERSONAL SAFETY 


@ What did Shakespeare have in mind when he 
wrote “first thing, we kill all the lawyers”?--Lifestyle 
countermeasures for workplace violence, personal 
safety and protection, asset and premises security. 
Threat and vulnerability assessments, site surveys, 
training, product information. Fax name and tele- 
phone number to (305) 350-5231. Service by Florida 


Bar member offered exclusively to lawyers and firms. 


RESEARCH 


® Historians, Spanish Translators: 25 years’ re- 
search experience in Florida M.A., Ph. D. level. 
Property boundaries; lakes and rivers; road loca- 
tions; Spanish land grants; Translations, Spanish- 
English & reverse. (904) 794-1826; FAX 794-2600; 
e-mail: hpa@aug.com 


56, 000 


$75.00 for the first 5 lines. $15 for 
each additional line. Payable in ad- 
vance. Approximately 45 charac- 
ters per line. Acharacter is any let- 
ter, number, punctuation mark or 
space. 


November Oct. 15 

December Nov. 15 

January Dec. 15 
Send ad text and ad run dates to: 


David Francis 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(850) 561-5687 


Fax (850) 681-3859 


Display rates available. 


LAWYER SERVICES 


THe Best Way To Reach ALL THE 
Lawyers IN FLORIDA 


The Florida Bar News and 
The Florida Bar Journal 


To Advertise Call Javier Cano 
(850) 561-5601 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561)361-0990 


Raton, FL 33431 


I—| ~SNIHEALTH CARE AUDITORS, INC. 
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MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


CHECK US 
# OUT & 
CLASSIFIEDS 
M ON-LINE & 


// Www. 
FLABAR.ORG 


[_] Lawyers’ Marketplace 


member services 
(J legal locator 
(J legal resources 


([] law practice regulation 
and more.... 


MEDICAL/DENTAL MALPRACTICE EXPERTS 
| * GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you 
in great detail the intimate clinical issues and standards of care (lab slip by lab slip if 
necessary) before you capitalize any expert fees. We shall be BRUTALLY CANDID if cau 
3 * GRATIS WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
arguments typically promulgated by opposing side. Our system insures expert witnesses 
, will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY 
TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of | 

ei {Cif {¢StiM101). No physicians or attorneys sit upon our B.0.D. We have no ties to med- 
: ical schools or insurance carriers. We have earned our reputation prudently for both : 

3 plaintiff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet 
with us. STAT-STAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full disclosure. : 

__HCAI: Health Care Auditors, Inc. Telephone (813) 579-8054 


THIS IS WHAT 
INVESTING CAN BE. 


HE HAS A SON ON HIS WAY TO COLLEGE. 
AND AN AGING MOTHER TO CARE FOR. 


STILL, HE EXPECTS TO RETIRE EARLY. 


IT’S ALL ABOUT LISTENING. 


This is what investing can be. Our investment professionals at SunTrust start by listening and 
learning. Not selling. Since they focus solely on investments, they can develop a long-term solution to 
help meet your goals. Plus they draw on 106 years of experience and the full resources of one of the 
largest investment managers in the Southeast.¢ Real people who listen. Objective 

assistance that helps you get results. This is what investing can be. At SunTrust. SUNTRUST 
Call 1-800-526-1177 today to get one of our professionals listening to you. _ Be Ready For Life 


www.suntrust.com 
Investments: Are not FDIC insured « Are not guaranteed by any bank « May lose value. 
Investments are offered through SunTrust Securities Inc., a registered broker/dealer. Member NASD, SIPC. 


©1997 Suniltust is a registered service mark belonging exclusively to SuriTrust Banks, Inc. 
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Westlaw is the source you can trust for unsurpassed news and business information. 


In today’s competitive world, there's more 
information to stay on top of than ever before. 

You can trust in WESTLAW® for the quality 
sources you need to track your clients or company 
in the news. Follow hot issues in key industries. 
And develop your facts more fully. 

That's because among the thousands of 


www westpub.com 


Dow Jones News/Retrieval” sources on WESTLAW, 
there are 24 percent* more top 100 U.S. newspapers 
than on NEXIS® Top industry publications, newswires 
and international sources. As well as exclusive 
same-day coverage of 7he Wall Street Journal? 
You can also tap into DIALOG” on WESTLAW 
sources for expert topical coverage. Or even 


* Research verification date 10-196 © 1996 West Publishing 7-9349.3/9.96 1-350-048-7 


have WESTLAW automatically run a search as often 

as you like. And automatically deliver the result. 
It's no wonder that you can trust in WESTLAW 

to take you further. 
Lear more about the top 


KeySearching. Research you can trust 
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